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Meager Finances Hamper Most Bar Associations 


A NOTABLE SERVICE to the organized bar of this country was the assembling 
of the information regarding organization, personnel and publications of your 
state bar associations appearing in the table on page 189, for which we are 
indebted to the Conference of Association Secretaries of the American Bar Asso- 
ciation Section of Bar Activities. Many profitable hours may be spent by bar 
association leaders studying this table and pondering some of the facts it reveals. 


The outstanding disclosure is the generally low level of state bar association 
dues. The District of Columbia (really a city association) at $18 and Alabama 
at $15 are highest; Montana and Wisconsin at $3 and Texas at $4 are lowest; 
more than half of the rest are $5. The 10,000 California lawyers paying $10 
each give that strong association an annual income of $100,000, which is suffi- 
cient to explain its well-staffed offices and extensive services to the profession 
and the public. In some smaller states with predominantly rural population, 
larger dues might be some slight hardship, but ten dollars could be paid as 
easily as five in most of these states. The comment of Charles B. Stephens, 


chairman of the Section of Bar Activities, on this feature of the survey, is 
worth quoting: 


“Those familiar with the potentialities for organized bar activities will rec- 
ognize this as a deplorable situation. At a time when trade associations, labor 
unions and other business and professional organizations are maintaining full- 
time staffs and dues generally far in excess of the annual fees paid by lawyers, 
it would seem appropriate to question the sincerity of the attitude of the average 
lawyer toward his bar associations as reflected in his willingness to give them 
adequate financial support. 


“That is not to say that bar associations should in any way be cheapened, 
developed into propaganda or pressure groups, or brought into the class of self- 
seeking organizations concerned only with advancing the interests of their 
members. There is more than enough work of public benefit and concern to 
occupy bar associations for many years to come; their annual committee and 
section reports reiterate the theme of activities abandoned through lack of funds. 


“It is time that the lawyers of America faced squarely the issue of whether or 
not they are sincere enough in their ideals of public and professional service to 
provide the means and organization to translate those dreams into constructive 
action. If they are satisfied with the part-time efforts of volunteers who must 
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sacrifice personal time and interests to carry 
forward the work of the organized bar, then 
they should rest content with what they have 
and not complain because bar associations, 
already extended far beyond their resources, 
are not doing more than they are at present.” 


One good reason for additional income in 
many states is the need for a full-time execu- 
tive secretary. Only eleven state associations 
have them now, along with a number of large 
city associations. Executive secretary salaries, 
so far as given, range from $7,500 paid in Cali- 
fornia to as low as $3,000 in Pennsylvania. All 
but the smallest of the state associations could 
make good use of the full time services of an 
executive secretary, and could well afford to 
raise and spend the money necessary to get a 
competent one. No association can possibly 
hope to have the well-rounded and well-executed 
program it owes to its members and to the 
public so long as it depends upon part-time and 
inadequately paid workers. 

As we have often said before, every state 
bar association ought to have its own bar jour- 
nal. Bar journals cost money, even with ad- 


vertising, but there are ways to pay for them. 
The Minnesota association makes an extra 
charge for its publications in addition to mem- 
bership dues. The added benefit to members 
is sufficient to warrant the necessary increase 
in integrated bar dues, and the voluntary as- 
sociation with a publication of its own is in a 
much better position to secure new members. 
An association not now publishing one that had 
the faith to make the venture, say with some 
member or friend underwriting the first year, 
would be in a position to recoup the difference 
in expenditures by the dues of additional mem- 
bers such a move would put it in a position to 
secure. 

A great many more useful and suggestive 
statistics regarding bar associations, state and 
local, could be compiled. The tables in the 
Handbooks of the National Conference of Ju- 
dicial Councils, published a few years ago, offer 
a pattern for an annual survey of bar associa- 
tions that would form an excellent permanent 
project for the Section of Bar Activities. 





Can We Learn from Australia? 


[The following remarks were delivered before 
the Mid-Winter Conference of Bar Delegates of 
the Florida State Bar Association at Jackson- 
ville, December 15, 1945, by Mr. Donald Walker 
of the Orlando bar and are reprinted by per- 
mission from the Florida Law Journal: ] 

While stationed in the Admiralty Islands in 
the Southwest Pacific, I was one of the fortu- 
nate ones given a ten-day leave to Sydney, Aus- 
tralia. There I was even more fortunate in 
meeting distinguished members of the bench 
and bar of Australia, Sir Owen Dixon, one of 
the justices of the High Court of Australia, 
Mr. Justice Roper and his associates of the 
Supreme Court of New South Wales, and several 
King’s Counsellors, barristers and solicitors. 
My impression of the lawyers in Australia, a 
younger country than ours, is that many of 
them are still akin to the strong, staunch mate- 
rial we had among our famous pioneering law- 
yers. Older nations have learned many profit- 
able lessons from us. We must be reminded that 
we, too, can learn from younger nations like 
Australia. 


I particularly investigated the law books in 
each barrister’s office. Their reports were so 
few in number that I made special inquiry and 
found they do not publish every opinion of 
their courts of last resort, but their justices 
decide upon the opinions that are worthy of 
publication. Perhaps they publish ten or twen- 
ty-five per cent of their opinions. Their plan 
is, I think, that this percentage will lessen with 
the years as their case-made law is formulated. 

One of our law book men, who asked not to 
be quoted by name, stated that our Third De- 
cennial Digest of the American Digest System 
published an average of 25,000 opinions a year 
with an average of three and one-half points 
per opinion for the ten-year period from 1916 
to 1926; and 32,500 opinions per year with four 
points per opinion in the Fourth Decennial 
from 1926 to 1936. This is an increase of 7,500 
cases per year or over twenty-five per cent in 
ten years alone. The barristers of Australia 
were amazed when told it was my impression 
that we published throughout our country sub- 
stantially all opinions of courts of last resort. 
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Let us consider for the future a plan whereby 
the justices of the Supreme Court of Florida 
would decide by their majority vote in each case 
whether or not the publication of each opinion 
would serve any useful purpose. The unpub- 
lished opinions could be filed in the Supreme 
Court building available to anyone at any time. 
For our past case-made law, let us consider the 
revision and republication of reports, eliminat- 
ing useless cases. We could adopt the use of 
pocket parts in our reports so that any cases 
omitted and later found useful could be added. 
In addition, we could require the publication 
of cases for each state in separate volumes, so 
the poor young lawyer would not be burdened 
with reports of any except his own state. The 
full reports should be sheltered in a central 
library for the use of all. 

The adoption of such a program would cer- 
tainly reduce the expense of the purchase of 
the reports, reduce rent for office space for 
libraries, and finally and most important, reduce 
the time required for the bar to brief the law 
and for the bench to study the briefs. 

This is a public relations question, far reach- 
ing in scope. We just heard Mr. Justice Terrell 
state that boards, commissions and the public 
are taking and keeping much of our practice 
from us, in spite of the fact that they should 
be better off in our hands. 

Consider just one illustration: The general 


rule of law, I think, is that the title of an act’ 


must include substantially a general reference 
to all matters in the body of the act. The 
Supreme Court of Florida has ruled on cases 
involving this question hundreds of times. 
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Briefs on such questions as this go to the 
Supreme Court daily, and frequently cite a full 
hundred cases when perhaps six would be 
ample. I spent three days myself running such 
a gauntlet of opinions, and found perhaps three- 
fourths of them substantial repetition. Consider 
the expense in time and money to all parties 
involved. 

Whether we like this idea now or not, we 
must admit that our present system, permitting 
the rapid expansion of our law libraries, will 
cause the walls to bulge and break. Is it time 
to act now, or shall we wait until we are forced 
to act? 

[At the conclusion of the above address a 
motion was made and carried directing the 
president of the Association to appoint a com- 
mittee to study the matter and devise suitable 
mechanics to effectuate it if it appears feasible 
to do so. 

[Mr. Walker was appointed chairman of that 
committee, which is presently engaged in gath- 
ering information on the subject. A letter is 
being circulated widely among bar officials, 
judges, lawyers, law schools, law book pub- 
lishers and others, requesting copies of or cita- 
tions to court rules and statutes on this subject, 
reference to articles and books dealing with it, 
reports on any work heretofore done or now in 
progress by other organizations or groups, and 
constructive criticism, ideas, objections, infor- 
mation and suggestions in general. Readers of 
the JOURNAL who are interested or can be of 
assistance are asked to communicate with Mr. 
Donald Walker, 705 Florida Bank Building, 
Orlando, Fla.] 


In recent years the administration of the criminal] law has undoubtedly shown 


improvement. The enlightened point of view of both bench and bar today denies 
to some technicalities the potency which at one time enabled them to defeat meri- 
torious prosecutions. But there remains much work to be done. Altogether too 
frequently public confidence in our courts is weakened when the dilatory machina- 
tions of some indictee yield results. The new Federal Criminal Rules afford us 
all an opportunity to improve criminal procedure. Although the adoption of those 
rules will effect numerous improvements of great value, the rules project no in- 
novations. Throughout they are faithful to the traditional procedure with which 
all lawyers are familiar. Opportunities for improving procedure come and go in 
cycles. Another cycle for the improvement of the criminal law may not come for 
a generation or more. This opportunity should not be neglected; it should be 
embraced.—George Rossman. 
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“Friend of the Court” Aids Detroit Judges in Divorce Cases 


EDWARD POKORNY 


“Since the problems of a divorce case are so much more social than legal, why 
is it not logical to create an administrative department of the court to aid and 


assist in domestic relations cases?” 


A VERY PROMINENT American citizen once 
said: 

“The unit of American life is the family. 
It is the economic unit as well as the moral 
and spiritual unit. But it is more than this. 
It is the beginning of self-government. It is 
the throne of our highest ideals. It is the 
source of the spiritual energy of our people. 
For the perfection of this unit we must lend 
every energy of the government.” 


It is this thought that substantially contrib- 
utes to the success of good government, good 
citizenship and the strengthening of family 
ties. The dissolution of marriage is not in 
the interest of good government nor for the 
best interest of the people in any community. 
However, divorce laws are a necessity. They 
are the safety valve of society. Relief must 
be granted in certain types of cases wherein 
it would be highly detrimental to the welfare 
of the individuals or society to continue the 
bonds of matrimony. 

It is fundamental that when people marry 
they hope to make it a success, and undoubtedly 
are honest in that belief, but for want of ex- 
perience and advice they know not the dangers 
that lurk ahead. If business partners, friends 
and relatives will disagree and quarrel, hus- 
bands and wives are no more endowed with 
holiness, and they too will on occasion disagree 
and quarrel. This is especially true of young 
married people when the thrill and excitement 
of the romance has worn off and the full reali- 
zation of the responsibility of marriage faces 
them. 

Circumstances will arise threatening their 
love and respect for each other, and if the 
disturbance cannot be solved they should be 
able to secure advice from an experienced social 
worker or intermediator. What most husbands 
and wives do is seek the advice of an attorney. 
A socially-minded lawyer will discourage di- 


_ Mr. Pokorny has been Friend of the Court in Detroit 
since the office was founded twenty-eight years ago. This 
article is revised and adapted from an address delivered 
by him before a meeting of the Women’s Court and 


vorce and try to reconcile the parties. However, 


for good and bad reasons, many divorce suits 
are filed. 


AN ADMINISTRATIVE DEPARTMENT 


Since the problems of a divorce case are 80 
much more social than legal, why is it not 
logical to create an administrative department 
of the court to aid and assist in domestic rela- 
tions cases? You cannot pass it off and say 
that is the court’s responsibility, for such ac- 
tivities consume a great deal of time and in 
very few jurisdictions do the judges have the 
time to do it. 

The 1913 Michigan legislature passed an act 
creating the Domestic Relations Court for the 
County of Wayne. In quo warranto proceed- 
ings the Supreme Court held the act invalid.1 
The Wayne County Circuit Court continued to 
function without any aid or assistance in do- 
mestic relations matters from the date of that 
decision until January 7, 1918, when it en- 
tered an order reading as follows: 


“It is ordered that Edward Pokorny be, and 
he hereby is, appointed Friend of the Court 
for the enforcement of its orders and decrees.” 

At that time the Detroit area was in its 
infancy in industrial development, which ex- 
panded at an alarming rate during the follow- 
ing years. It is an indisputable fact that the 
divorce rate increases with growth in popula- 
tion, in Wayne County and other large com- 
munities as well. The court order of January 
7, 1918, was a result of the Court’s realization 
of the enormous volume of sociological prob- 
lems with which it was soon to be swamped. 

Any court of record has the inherent power 
to appoint a friend of the court, 

(1) to assist the court in a case already 
before it; 


Civil Conference in Milwaukee, November 21, 1945. See 
also “The Friend of the Divorce Court,” by Frank E. . 
Cooper, 20 J. Am. Jud. Soc. 125 (December, 1936). 

1. Attorney-General v. Lacey, 180 Mich. 329 (1914). 
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(2) to act as adviser; 

(3) to call the court’s attention to factors 
that may have escaped its attention; 

(4) te make suggestions as to matters in 


which the court may proceed upon its own 
motion ; 


(5) to make suggestions as to matters of 
practice; 

(6) to aid the court by the performance of 
certain labors and examinations which are nec- 
essary to guide the court to a proper conclusion. 


In an early Illinois case the Supreme Court 
of Illinois said: 


“It is not unusual, we believe, for all courts 
to hear and receive the statements or affidavit 
of one claiming to speak or act as amicus curiae 
—so to suggest to the court that it may not 
be led unconsciously into error, and where 
there may seem to be collusion between parties, 
by which another party may be injured, or 
for any cause which the court is at liberty to 
recognize as proper for the interference of such 
person.””? 

It was deemed necessary in the interest of 
the public good to create by legislative act 
that which the Court had the inherent power 
to create for itself, and thus have such bene- 
fits spread over the entire state. The result 
was Act 412 of 1919, which, as amended in 
1939, reads as follows?: 


“AN ACT for the protection of dependent 
minor children and to compel enforcement of 
chancery decrees where there are minor chil- 
dren in divorce cases, who are liable to be- 
come public charges and are not properly cared 
for by their custodians, and to enforce the 
payment of amounts decreed them in a court of 
chancery, and to enforce all interlocutory and 
decretal orders; to provide for the appointment 
of a Friend of the Court to act in such cases 
and to provide for the rights, powers and duties 
of such Friend of the Court. 

Section 1. It shall be the duty of the circuit 
judge or circuit judges of the respective coun- 
ties in the State of Michigan to recommend 
a duly qualified and licensed attorney as a 
“Friend of the Court,” who shall be appointed 
by the governor, each of whom shall act as 
such Friend of the Court in the judicial circuit 
in which he shall have been appointed for the 
purpose of enforcing payment of all delinquent 
payments duly ordered and decreed by said 
circuit courts for the support, maintenance and 
education of dependent minor children, in 
causes pending or where parents have been 
divorced, where said dependent minor children 


2. Ex parte Guernsey, 21 Ill. 442 (1859). 

3. Act 412, 1919, p. 739, amended, P. A., 1939, No. 
306; M. S. A., Secs. 25.171-25.175, Vol. 18, pp. 189-191, 
1945 Supp., pp. 49-52. 
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for any reason are not receiving proper care, 
maintenance and education and are liable to be- 
come a public charge and are not properly cared 
for by their custodian: Provided, that such 
“Friend of the Court” need not be a duly quali- 
fied and licensed attorney, but may be any 
person competent for such work, and may be 
the same person who is probation officer or 
assistant probation officer in such counties: and 
Provided further, that if such Friend of the 
Court is not a duly qualified and licensed at- 
torney, the circuit judge of such county may 
appoint any duly qualified and licensed attorney 
to assist such Friend of the Court when such 
circuit judge shall deem legal assistance nec- 
essary, and such attorney so appointed shall 
be paid such sum or sums as the circuit judge 
shall fix and determine as reasonable for the 
services performed, from the general fund of 
such counties by the county treasurer thereof 
upon orders drawn by the county clerk subject 
to the proper audit by the board of supervisors 
or board of county auditors. The governor 
shall-have power to remove such officer for in- 
competency, misconduct or failure to carry out 
the orders of the court, or neglect of any duty 
imposed by the court. Such removal may be 
made upon the certification of the judge or 
judges of the court under whom such Friend 
of the Court acts, which certificate shall set 
forth that a full hearing has been had before 
said judge or judges and as a result thereof 
the court has determined that such Friend of 
the Court is incompetent or has been guilty of 
misconduct, neglect of duty, or refusal to carry 
out the order of the court. 

Section 2. It shall be the duty of the Friends 
of the Court in their respective counties to 
examine all records and files in divorce cases 
where interlocutory orders or decrees have been 
rendered and there are dependent minor chil- 
dren and ascertain if said dependent minor 
children regularly receive the various and 
definite amounts decreed them by their respec- 
tive circuits, that the same is applied for their 
support, maintenance, education and better- 
ment, and that said dependent children are 
properly cared for by their custodian. To bring 
into court when necessary by citation or other- 
wise all persons who are delinquent in making 
said payments or who have the care, custody, 
support, maintenance and education of said de- 
pendent minor children and to ascertain if said 
dependent minor children are receiving the 
proper care, maintenance and education and 
whether they are liable to become a public 
charge. 

Section 3. Said Friend of the Court shall 
have full power by citation or other order duly 
issued by the circuit court to compel the at- 
tendance of witnesses to take testimony and 
to do each and everything necessary including 
the taking of contempt proceedings, to collect 
any and all delinquent payments due to said 
dependent minor children, to make recommenda- 
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tions to the circuit courts for the betterment 
of the conditions of said dependent minor chil- 
dren and ascertain the moral and general con- 
ditions surrounding said dependent minor 
children and shall report the result of his find- 
ings in writing to the circuit court. In counties 
having a population of not less than 250,000 
the judges of each of the several judicial cir- 
cuits throughout the state of Michigan may 
refer to the Friend of the Court for investiga- 
tion and recommendation all motions in divorce, 
separate maintenance and annulment cases. 
Said Friend of the Court shall assume re- 
sponsibility for the enforcement of all prelimi- 
nary and interlocutory as well as decretal 
orders in such causes. The court may designate 
the Friend of the Court to act as referee in 
the taking of testimony of witnesses and hear- 
ing the statement of parties upon pending 
motions and such Friend of the Court so desig- 
nated shall take and subscribe the oath of 
office provided by the constitution and shall 
have authority to administer oaths and examine 
witnesses and shall make a written, signed 
report to the court containing a summary of the 
testimony and a recommendation for the court’s 
findings and disposition of such matters. 

Section 4. The compensation of said Friend 
of the Court shall be such sum as may be fixed 
by the board of supervisors of the counties 
adopting this act. Said compensation shall be 
paid from the general fund of such counties 
by the county treasurer thereof upon orders 
drawn by the county clerk, subject to the proper 
audit by the board of supervisors or board of 
county auditors. 

Section 5. There shall be held an annual con- 
ference of the Friends of the Court of the state 
at such time and place as shall be designated 
by the president and, if absent or incapacitated, 
by the vice-president of the Friends of the 
Court Association of the State of Michigan 
in a written notice thereof given at least one 
month in advance of the date selected. Such 
conference shall consider legislation and any 
and all matters pertaining to the statutory du- 
ties of the Friends of the Court to the end 
that a uniform system of conduct, duties and 
procedure be established. Each Friend of the 
Court shall be paid from the county treasury 
his actual and necessary expenses, not to ex- 
ceed thirty dollars, in the attendance at the 
conference. 


ALIMONY AND SUPPORT ORDERS 


As indicated in the: statute, one of our lead- 
ing duties is to enforce the orders of the court 
providing for the payment of alimony and al- 
lowance for the support of wives and minor 
children. All petitions filed by wives for ali- 
mony and allowance for support of. children 
are originally investigated by our investigators 
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and assistants. This involves interviews, field 
investigations when necessary, and the procure- 
ment of a financial statement of the parties 
which shows in detail weekly or monthly in- 
come, living expenses, assets and value thereof, 
and liabilities. This enables the assistant 
Friend of the Court in charge of making recom- 
mendations to appraise the capacity of the hus- 
band to pay and the needs of the wife when 
he makes his recommendation to the court. 

A few weeks ago on a regular Friday after- 
noon motion day, we presented before eighteen 
circuit judges reports and recommendations in 
300 temporary alimony motions, to which the 
attorneys presented written objections in only 
twenty per cent of the cases. The recommenda- 
tions in the other eighty per cent were adopted 
by the Court and orders will be entered and 
signed by the judge after we have examined 
them to make sure that they correspond with 
our recommendation. In 1944 we presented 
to the Court 8,243 reports and recommenda- 
tions, and there have been 76,000 of them since 
1926. 

When a default in such payments occurs, and 
if we are unable to adjust it satisfactorily, 
contempt proceedings are instituted, which we 
call orders to show cause. During the past 
eighteen years, 63,500 contempt proceedings 
have been instituted. One of our court officers 
presents the pertinent facts to the court at 
the time of the hearing, with figures showing 
the amount of the delinquency and the employ- 
ment of the husband and his earnings as re- 
ported by his employer. At the conclusion of 
the contempt hearing, the court may commit 
the men to the House of Correction for a period 
not exceeding one year, to be released upon the 
payment of a certain sum of money, which may 
be the full delinquency or a lesser amount, or 
place him on probation to the Friend of the 
Court. In eighty per cent of the commitment 
cases the money is paid. 

Presently, all courts having jurisdiction in 
domestic relations cases are confronted with 
the problem of readjusting support orders be- 
cause of drastic economic changes since V-E 
and V-J days. For approximately four years 
high wages were paid to factory workers and 
unusually high profits were enjoyed by those 
engaged in war work business. Many of these 
people had filed suits for divorce, and orders 
were entered based upon the incomes then re- 
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ceived. For example, if a husband was earning 
$150 a week, which was not uncommon, and 
had been earning it for many months, an order 
of $60 may have been entered. Since the con- 
clusion of hostilities the husband may be earn- 
ing less than the amount of the court order. 
Obviously, such order needs modification. It is 
our job to interview the parties and get them 
to agree to a readjusted order based on present 
earnings, or we may submit a written report 
with a recommendation as to the amount that 
the husband should pay. In 1926 we filed 428 
reports and recommendations on such motions, 
and up to and including 1944 the total was 
20,200. 

All support orders for wives and children 
provide that the money shall be paid to the 
office of the Friend of the Court, where proper 
records of receipts and disbursements by check 
are kept. Rarely are the records challenged as 
to correctness. In the year 1919, which was the 
first year that these orders were entered by 
the Court, there was paid to the Department 
$110,315. In 1944 there was paid $4,300,000. 
We are on our way to the $5,000,000 mark for 
1945. During the past twenty years there was 
paid approximately $40,000,000. 

I cannot overlook the opportunity of men- 
tioning the benefits, not only to the recipients 
of this money but to the public as well. It costs 
Wayne County about $250,000 a year to main- 
tain this Department, which seems to be a 
large sum of money. We claim that we save 
for the taxpayers at least, and very conserva- 
tively, twenty per cent of what we take in 
during the year by keeping dependent mothers 
and children off the welfare rolls. In fact, an 
experienced social worker, in analyzing the 
effect of so large a collection of money, has 
estimated that in his judgment the saving 
amounts to not less than forty per cent, which 
would be paid out by the welfare organization 
were it not for the existence of this Depart- 
ment. Just for argument, let us say that we 
save ten per cent, which would amount to $500,- 
000. The very substantial dividend received 
by the public then becomes apparent, not only 
in the net saving of a quarter of a million 
dollars after the expenses of the Department 
are paid, but in the rendering of many other 
social and semi-legal services to aid and assist 
the Court in the administration of justice in 
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domestic relations cases at no additional ex- 
pense to the county. 


THE RECONCILIATION DIVISION 


Rule 25 of the Circuit Court reads as follows: 


“In every divorce and separate maintenance 
case where there has been personal service or 
an appearance entered, the Friend of the Court 
shall undertake to bring about a reconciliation 
between the parties. No such case, whether 
contested or uncontested, shall be set for trial 
or hearing until such effort at reconciliation 
has been made and a report filed by the Friend 
of the Court showing the result of such effort. 
To carry out the purposes of this rule, the 
Friend of the Court is empowered to institute 
a division of his department to be known as 
the Reconciliation Division.” 

The social importance of reconciliation of 


estranged couples or those having trouble and 
bordering on separation is inestimable. Recon- 
ciliation restores family life; the children’s 
heritage of companionship, guidance and pa- 
rental love is maintained; and they are not 
deprived of pleasant memories of childhood 
when they become adults. Certainly the im- 
portance of the institution of marriage justifies 
any and all reasonable efforts to effect recon- 
ciliation of estranged couples before they reach 
the divorce court. 

Our department effects hundreds of recon- 
ciliations in the course of a year. Trivial rea- 
sons may have caused the separation. Our 
investigators ascertain the facts. We urge the 
parties to talk freely and frequently in the 
presence of each other. This may result in 
readjustment of unfriendly attitudes. We use 
psychology in our efforts to bring the parties 
to a better and friendlier attitude. In cases 
where there are minor children we stress the 
use of pictures depicting the suffering of chil- 
dren of divorced or quarrelling parents. 

During the twenty-year period ending in 
1943, there were filed 166,872 divorce bills. 
During the same period of time, 108,433 divorce 
decrees were entered. The difference of 58,439, 
approximately 35 per cent, were dismissals, for 
a variety of miscellaneous reasons but mainly 
reconciliations. 

We do not urge that every separated couple 
should be reconciled. When love and respect 
are gone, home life is impossible because of 
anti-social conditions, and it would be against 
the best interests of the parties, their children 
and the state to insist upon a continuation of 
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the relation. A well-known jurist has made 
this comment: 

“The broken family is not the result of the 
divorce; the divorce is the result of the broken 
family. The divorce decree is primarily a 
finding of fact—an official recognition of a real- 
ity, a pre-existing state of affairs created by 
the parties or one of them. .. . The parties 
themselves kill off the marriage; the divorce 
trial is merely the autopsy; the divorce decree 
merely the legal interment. For the courts to 
‘grant fewer divorces’ is not the answer.” 


CARE OF MINOR CHILDREN 


In nearly half of the divorce suits filed there 
are minor children involved. These children are 
wards of the Court, and the responsibility of 
protecting their interests is the hardest part 
of the judge’s responsibility in divorce cases. 
Before a divorce case is heard on the merits, 
whether contested or not, it is required that 
our Department file a written report with rec- 
ommendation as to custody and amount of al- 
lowance to be paid for support of the children. 
In 1920 we filed 494 such reports, and to and 
including 1944 we had filed 69,300 of them. 
These reports contain the sworn statements of 
the parents as to the causes contributing to 
the separation, and when the character and 
morals of the proposed custodian of the chil- 
dren is challenged we interview witnesses and 
prepare a description of the home and its suit- 
ability for the children. When it appears that 
the children are neglected or living in unsatis- 
factory homes or are cared for by a custodian 
whose morals are corrupt and detrimental to 
the best interests of the children, it is the duty 
of the Friend of the Court to improve the situ- 
ation immediately. If neither parent is able 
to assume the proper responsibility of proper 
child upbringing, after full notice to the par- 
ents and a complete investigation by the Friend 
of the Court, an order will be entered that the 
child or children be placed in a licensed board- 
ing home under the supervision of a child 
caring agency; the children to remain in the 
substituted home until the parents go through 
a satisfactory period of reformation. 

Similar problems arise in illegitimacy cases. 
After plea of guilty, or as soon as the jury has 
returned a finding of guilty, the case is re- 
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ferred to the Friend of the Court for investi- 
gation as to the financial capacity of the puta- 
tive father. The order provides that the weekly 
payment be made to the Friend of the Court, 
plus hospital confinement expenses when the 
city or county provides hospitalization. These 
support orders are entered before the child has 
reached the age of one year, and continue to 
the age of sixteen years. We have hundreds of 
such accounts running between ten and sixteen 
years. The monthly payments total approxi- 
mately $20,000, some of which is paid to the 
county treasurer for hospital expenses. 


SERVICE TO MEMBERS OF ARMED FORCES 


In recent years our department has rendered 
extensive service to members of the armed 
forces of the United States. By virtue of a 
recent amendment to the divorce statute, the 
testimony of the person in service, wherever 
he or she may be located, may be taken by 
deposition and upon hearing of the case, read 
in court, together with other witnesses that 
may be produced. This applies only in divorce 
cases. 

If the defendant is in military service and 
desires to contest the suit, the case is then 
referred to the military moratorium docket to 
remain there until the defendant is able to put 
in a personal appearance. There are, however, 
many cases wherein the wife has filed suit 
against her husband in military service, and 
when he hears about it he is very anxious for 
her to proceed to a decree. Our department will 
correspond with such defendant, advise him of 
his rights, and if no objections on his part are 
offered he is requested to appear before the 
legal assistance officer attached to his unit, who 
will advise him of his rights, and if he still 
persists he is requested to file his appearance 
in proper person. This takes the cases out of 
the Soldiers’ and Sailors’ Civil Relief Act, 
which is a statute passed by Congress protect- 
ing a person in military service from entry of 
judgments or decrees against him. Defendants 
who desire to contest divorce suit are in the 
minority, as most of them are quite anxious to 
have the marriage dissolved and thereby end 
the payment of family allotments to the wife. 


TE 


AprRIL, 1946] 





JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 171 


Legal Education for Citizenship 


CARL B. RIx 


“Good government in all its phases must be our goal, and we must educate our- 
selves for it, and for participation in it or we fail in our responsibility for the 


administration of justice.” 


WE COME TO OUR BRETHREN of the bar of Chile 
and to this their great seat of legal learning 
as teachers and students of the law at an 
auspicious time in history. The lamps of justice 
are being relighted in many nations; they are 
flaming with assurances of hope and justice to 
stricken people. We of the Western Hemisphere, 
in which the courts never ceased to function, 
extend to the members of the bars of the strick- 
en countries our hopes and prayers that never 
again shall the halls of justice be closed and 
never again shall the legal systems be suspended 
or obliterated. 

We are jubilant at the results of the war; we 
are sobered by responsibilities of the future. 
We come to this great nation, stable and free, 
knowing that the lawyers of Chile will confer 
with us as co-learners and co-workers, with the 
spirit of toleration so ably expressed by E. A. 
Housman in his poem in which a Greek statue 
speaks to a discouraged youth—“I, too, survey 
the endless line of men whose thoughts are not 
as mine.” 

The rights of men have acquired a new dig- 
nity in the world, in government, in the rela- 
tions of men. Whether those rights arise by 
custom, by statutory law, or by constitutions, 
there must be courts open for the protection of 
those rights against abuse, deprivation, or en- 
croachment by government or individuals. If, 
in the changing conditions of society, we of the 
legal profession have been entrusted with great- 
er duties and obligations to our governments 
and its citizens, then of necessity the training 
of lawyers for their widened duties and obliga- 
tions must be changed also. No war leaves soci- 
ety as it entered it—how much more true that 
must be of a global war. 

Legal education embraces three aspects: The 
prelegal courses of preparation, the law school 
courses, and the growing post admission fields 


The author is a member of the Milwaukee bar. This 
address was prepared by him for delivery at a reception 
of the law school of the University of Chile at Santiago 


of study. We agree, I am sure, on the necessity 
for thorough preparation for the study of law. 
Emphasis is now on the cultural side of that 
preparation, on a knowledge of history, of eco- 
nomics, of social trends and policies, of political 
science. We cannot lay down a rigid set of 
standards for this important work. We can 
compare experiences and learn from each other 
through our meetings and conferences. 

In the law school courses, we find greater 
emphasis everywhere on a greatly broadened 
curriculum. The background of administrative 
law lies in the demands of society for security, 
for greater rights of labor, on improvements 
in the standards of living. There is a general 
pattern of these great elements of current life 
which runs through all of the states of the 
Western Hemisphere. We can begin to prepare 
our law students more adequately to meet these 
great elements and I have no doubt that your 
universities are meeting the challenges of the 
times with vision and energy. Similarly there 
is great emphasis on the rights of man, on 
political freedom, rights of free speech and free- 
dom of religion. There is an insistent demand 
for an international Bill of Rights. In the West- 
ern Hemisphere the problem is not so much the 
establishment of those rights by constitutions 
or by laws. The necessity is to see to it that 
men are given the rights they now possess 
under their constitutions and laws. As a civilian 
said in Mexico recently, we do not want a new 
form of government for Mexico, we want the 
rights granted to us by our constitution. 

There is a seeming difference in the methods 
of instruction of Latin America and my coun- 
try and Canada owing to the fact that the legal 
system of Latin America follows the Roman- 
esque system and Canada and the United States 
the common law system. That difference is more 
apparent than real because of the fact that the 


during the last meeting of the Inter-American Bar As- 
sociation, and in his absence was read for him by the 
Honorable George M. Morris of Washington, D. C. 
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systems in actual use in all the countries of the 
Western Hemisphere are moving to a common 
center. The rights of man, based as they are on 
the natural and common law, even if they are 
guaranties of constitutions, cannot be stand- 
ardized and codified. They are living, develop- 
ing rights, protected and defined by the courts. 
On the other hand, administrative practice and 
procedure is derived from statutory or codi- 
fied laws and regulations. Thus those with the 
Romanesque or civil law system move closer 
to the common law and conversely, those under 
the common law system deal more and more 
with civil law systems and procedure. We are in 
a position to study together and to work to- 
gether in perfect understanding and accord. 
As we move closer together economically and 
socially, our legal systems despite their origins 
will move closer together and our mutual under- 
standings grow and multiply. In the next gen- 
eration the barrier of language will largely 
disappear, we shall have more exchange of legal 
education in our law schools; we shall know, 
revere, and understand each other better. 

In the report of the Committee of Harvard 
University, entitled “General Education in a 
Free Society,” is found this splendid definition 
of democracy :—“democracy is a community of 
free.men.” All of us are determined that the 
Western Hemisphere from end to end shall be 
that community presenting to the people of the 
world a working, living community of free men. 
Welded by our common interest, and now pro- 
tected by the Act of Chapultepec, we need never 
fear that ultimately the inestimable privileges 
and blessings of free men in the Western 
Hemisphere under their democratic govern- 
ments will not stand against all assaults of 
dictatorship or autocracy. The nations of the 
Western Hemisphere must be the beacons of 
hope to all nations struggling to restore or 
establish governments. We cannot establish de- 
mocracy by force in the world, we can establish 
it by example. Entrenched as we are by the 
surging desire of men everywhere for freedom 
of thought and action, we can be confident that 
the symbols of democratic nations will never be 
pulled down again by autocracy of any kind. 
But there is this important proviso which I 
place and emphasize here—we must demon- 
strate at all times that democracy works, that 
it is best for free men, that it grants the rights 
of free men. It is in this continuing demonstra- 
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tion that the lawyers of the democracies can 
and must make their greatest contribution. 

Varying in details, there is fortunately a 
striking similarity of pattern of the structures 
of government of the Western Hemisphere. The 
tripartite division of government into legisla- 
tive, executive, and judicial is the basis of 
each structure. Constitutions, general suffrage, 
declared rights of citizens, give us a common 
basis of government. We do not differ in funda- 
mentals but in details of government. The com- 
mon essential of all of the states is good, honest, 
efficient government. 

The walls of the structure of the three 
branches of government are interdependent, 
resting on each other. If the walls of any one of 
the branches are permitted to weaken, the entire 
structure is destroyed or weakened. We cannot 


have good administration of justice without 


good administration in the executive and legis- 
lative branches. We are officers of the courts, 
we are concerned primarily with the improve- 
ment of the administration of justice. We can 
no longer neglect our duties and obligations as 
citizens of the state. The leadership we have 
exhibited in the fields of justic® must be ex- 
tended to all branches of government. Our legal 
education through our lives as lawyers must 
cover all fields of good government or we will 
be failing in our obligations as lawyers. We 
can no longer withdraw from politics, which is 
government, because it is dirty; if we do it is 
our dirt; if government is inefficient, it is our 
inefficiency ; if it is corrupt, it is our corruption. 
Good government in all its phases must be our 
goal and we must educate ourselves for it and 
for participation in it or we fail in our respon- 
sibility for the administration of justice. 

It is obvious that the study of the science of 
government as a part of legal training must be 
begun in the period of preparation for legal 
training, continued in the law schools, carried 
forward in post admission studies, and put 
in practice. Thus lawyers will be fully compe- 
tent for leadership in all civic and govern- 
mental affairs, exerting a force far beyond their 
numbers on the body politic. 

During the past year over 600 lawyers, 
judges, and legal educators of the United States 
and Canada made an intensive study of the 
World Court. For the first time the full force 
of the studied opinion of a cross section of the 
Canadian and United States bars was put be- 
hind a great public movement. The consensus 
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of the bar was made available to State Depart- 
ments, to the United Nations Committee of Jur- 
ists, and the San Francisco Conference. We have 
the agencies in our law schools, in our bar asso- 
ciations, in the bar generally to make such con- 
tributions; we must be diligent in their use and 
development. 

Consider the new obligations laid upon us, 
the new fields of study, and avenues of legal 
and economic development, which now lie before 
us, as the war ends. 

The Act of Chapultepec expires with the end 
of the war and will be succeeded by treaties 
embodying its great principles. Aggression 
has been abolished in the Western Hemisphere 
and nations can build with security. Compul- 
sory arbitration of all disputes of the partici- 
pating nations will be the logical result of the 
operation of the Act. Commerce among the 
nations will be stimulated and economic bar- 
riers will recede. Are we prepared for compul- 
sory arbitration; what legal problems are 
inherent in it; what procedures shall be estab- 
lished? We must implement the Act of Chapul- 
tepec with knowledge if we are to see it de- 
velop and serve its great purposes. 

The Charter of the United Nations undoubt- 
edly has unknown powers and obligations which 
no one can forecast or foresee. From our com- 
mon experience in the development of consti- 
tutional law, we know of the hidden depths. If 
the Charter is to have the support of govern- 
ments and people so that their common aspira- 
tions and intense desire for peace may not again 
be thwarted, the study of the Charter and its 
operations in practice must be the subject of 
our intense, devoted and continuous effort. In- 
ternational law and practice must become by- 
words of lawyers and laymen, not the prop- 
erty and domain of the few. Truly a difficult 
task, a monumental task that of increasing gen- 
eral knowledge of international law and prac- 
tice, but absolutely necessary if popular opin- 
ion is to stand behind the Charter. Surely here 
is a field of legal education which the lawyers, 
law schools and bar associations will not neglect. 
If they do neglect it, how can we ever hope to 
attain the necessary object of general education 
and interest in the subject? 

When we approach the field of a revitalized 
World Court, we are on our own ground, dealing 
with legal problems of increasing proportions. 
That Court will be dealing with problems of 
international law, many of which are in an un- 
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determined and formative state. Changing con- 
ditions in the world have gone faster than the 
development of international law, which to a 
great extent is customary law. Can there be 
continuing studies in law schools, in bar asso- 
ciations, of these developing principles? Can 
the considered opinion of thousands of lawyers 
and students bring forth a new Grotius for the 
guidance of the Court? 

When we enter the field of laws of the air, 
we are all struggling students with nothing to 
guide us. Several years ago, the Honorable 
A. A. Berle, now Ambassador of the United 
States to Brazil, said that the subject was in an 
amoebic stage. Since then, with the aid of stu- 
dents of the subject from many countries, five 
great principles of the law of the air were for- 
mulated at the Chicago conference of 1944, two 
of which met with general acceptance. It is 
axiomatic that with the speed of the develop- 
ment of air transport we can neglect this field 
no longer or we will be in a chaotic state. Prob- 
lems of violation of labor laws, sanitary laws, 
pure food regulations, tariffs and custom regu- 
lations will multiply and they may be placed in 
the hands of the lawyers of any community. Is 
our imagination great enough to encompass the 
possibilities of this field? One thing is deadly 
certain, we must study it and teach it. 

These are but a part of the legal subjects of 
the future. The principles of most of them 
must be dealt with in the law schools, the con- 
tinuing development of them must be the sub- 
ject of post admission courses and study. One 
fact is clearly apparent, that legal education 
does not end with the degree from a law school, 
that as in the case of the medical profession 
there is the absolute necessity for continuous, 
intensive legal education, literally from the 
“cradle to the grave.” The task is that of law 
schools and bar organizations working closely 
together. Then and then only can the profes- 
sion keep abreast of developing problems, can 
it exert its proper influence. With added re- 
sponsibility for and participation in good gov- 
ernment in all phases, the legal profession will 
insure to itself a profound place in society and 
insure to society its greatest blessing to free 
peoples, free and independent courts. 

The views submitted here are not those of one 
man only, they are the considered opinion of 
legal educators and eminent members of the 
bar. The necessary leadership for the broad- 
ened concept of legal education for citizenship 
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through law school and post admission courses 
is now available in a number of law schools. 
Alert bar associations, cooperating with the law 
schools, have been furnishing the opportunities 
for the continuing study of the law in this wide 
aspect. The recent experience of the Canadian 
and American bars in the study of the World 
Court, resulting’ in a singularly helpful contri- 
bution, is a convincing demonstration of the 
great opportunity for constructive service. 

The Section on Legal Education of the Inter- 
American Bar Association at the meeting in 
Mexico City recommended— 


1. The inclusion of comparative American 
government in the curriculum of prelegal higher 
education, and 

2. The offering of courses of comparative 

constitutional history. 
These are partial steps of great value but they 
do not go far enough if we are to utilize all of 
our forces, particularly those great forces which 
are beyond the prelegal education stage. 

It must be apparent at once that if we are 
correct in our appraisal of the needs of contin- 
uing education along the lines indicated herein, 
the formation of the Inter-American Academy 
of Comparative and International Law at Ha- 
vana is a fortuitous circumstance. It offers to 
the Academy a tremendous field of usefulness, 
of directing and taking the lead in this ex- 
panded program of legal education, particularly 
in consideration of the great subjects now be- 
fore us and of many others which may be sug- 
gested, or which will arise in the future. It 
offers to the profession an agency which the 
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law schools, the bar associations and individuals 
may utilize freely and successfully. If the ex- 
perience of Canada and the United States in the 
consideration of the World Court is any cri- 
terion it is certain that judges, legal educators 
and lawyers will seize the opportunity to attend 
seminars conducted by the Inter-American 
Academy at Havana or any other centers. The 
Academy may well be the spearhead of a highly 
successful venture in welding the legal profes- 
sions of every country in the Western Hemi- 
sphere into a potent force for the development 
and influence of sound public opinion. 

In 1865, at the close of the Civil War in the 
United States, Walt Whitman wrote: 


“T see not America only . . . I see the soli- 
darity of races ... I see tremendous entrances 
and exits ...I see Freedom, victorious, with 
Law on one side and Peace on the other. 

, - » What whispers are these, O lands, run- 
ning ahead of you, passing under the seas... 
Is there going to be but one heart to the globe? 

...Is humanity forming en-masse... ? The 
earth, restive, confronts a new era”... 


Eighty years of warfare and peace have 
passed since Whitman’s vision and men again 
say, more confident than before—“Is there go- 
ing to be but one heart to the globe?” Great 
agencies have now been forged for hemispheric 
and world peace. A great court will be rebuilt, 
now with jurisdiction over the whole earth. As 
leaders of the people, as teachers of the law, 
as tremendous factors in all phases of good gov- 
ernment, as guardians of the courts can we do 
less than make our greatest possible contribu- 
tion? 


Many stories have been told of how Lincoln refused to accept cases if the moral 








aspect of them displeased him, and even declined to continue to represent clients 
if he found that the attitude of his client toward morals and ethics was offensive 
to him. These stories Mr. Zane says are unfounded, and he particularly instances 
a case in which Lincoln, for all his well-known aversion to slavery, accepted a 
retainer from a slaveholder who sought to force back into slavery his former 
slave whom he had brought to Illinois, and who claimed, therefore, to be free, 
even though the redelivery of the slave would break up the happy family life 
but refused, having been engaged on the other side; and Mr. Zane concludes from 
that case, and from others, that Lincoln, far from being a sentimental lawyer, 
which he has been portrayed as being, was rather a lawyer who acted upon the 
true legal principle that every litigant is entitled to have his case fairly presented 
on the facts and urged as strongly as possible in its legal aspect, believing that 
otherwise a civilized system of law cannot endure.—Jay P. Taggart. 
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Subject-Matter Jurisdiction of Minor Courts 


EDSON R. SUNDERLAND 


IN CONSIDERING THE NATURE of the controver- 
sies which should properly be assigned to the 
jurisdiction of a minor court, the preliminary 
question arises,— “ag 

Why should our judicial system have two 
types of trial courts, which we describe as su- 
perior.and inferior, instead of one type to 
which all cases would be referred? 

If there is any justification for this dual sys- 
tem it must be found in the assumption that 
justice can be administered more satisfactorily 
by the use of two types of trial courts than by 
the use of one only. For if the same tribunal 
were equally suitable for all cases the two juris- 
dictions should be consolidated. 

One of the ablest commentators on current 
problems of court organization in England as- 
serts that “the jurisdiction of the High Court 
and of the County Courts does not rest upon 
any rational division of judicial work.”! The 
chief reason, he says, for maintaining the dis- 
tinction between superior and inferior jurisdic- 
tions is the presumed difference in the ability 
of the litigants to pay the appropriate costs. 
Under the English system, the superior court 
cases must produce enough income to support 
the “exceedingly expensive High Court judges,” 
and must therefore be subjected to a schedule 
of very high court costs; while the inferior 
court cases, which are handled much less expen- 
sively, can pay their way on a much lower 
schedule of costs. His solution is to abolish-the 
separate jurisdictions and to organize a single 
trial court, on a sufficiently economical basis to 
enable it to be self-supporting on a schedule of 
costs which could be applied to all cases. 

In this country we have always proceeded 
upon the theory that the cost of justice to the 
litigants should be kept low in all courts. Su- 
perior court costs are not much higher than 
inferior court costs. We cannot, therefore, in 
the United States, explain the existence of the 


Professor Sunderland is secretary of the Judicial 
Council of Michigan, and professor emeritus of law in 
the University of Michigan law school. This article is 
the third of a series adapted from a Study of Justices of 
the Peace and Other Minor Courts published recently 
by the Judicial Council of Michigan as part of its 
Fifteenth Annual Report. See “Qualifications and Com- 


dual jurisdictions on the basis of any radical 
difference in the scale of court costs. 

It is possible, however, that the dual system 
may be justified on another ground, namely, the 
practical need for different types of court or- 
ganization and procedure to deal with different 
types of cases. 


Bic Courts For BIG CASES 


If the case is one of considerable economic, 
social or political importance, in which much is 
at stake, the litigants as well as the public will 
be primarily concerned with the thoroughness, 
care and accuracy with which the issues are 
determined. This will require a relatively ex- 
pensive court, with competent and therefore 
well-paid judges and lawyers, housed in com- 
modious and dignified court rooms, and operat- 
ing under a procedure which offers not only 
full opportunities for raising, arguing and con- 
sidering every question in the case, but also 
ample facilities for preserving a complete rec- 
ord for review. In such a court the quality 
of the product, rather than the speed or econ- 
omy of the process, is of cardinal importance. 
Courts of superior jurisdiction are courts of 
this type. 

If, on the other hand, the case is one of com- 
paratively small economic, social or political 
importance, the values involved will not justify 
the use of so thorough-going and expensive a 
tribunal, nor the time or expense required for 
reaching the most perfect results. If such a 
case is to be litigated at all it must be brought 
in a court which operates more cheaply, more 
rapidly, with a simpler and more summary pro- 
cedure, and under less exacting standards. In 
such a court the quality of the product is delib- 
erately sacrificed because of the need for speed 
and economy. Courts of inferior jurisdiction 
are of this type. Even when large values are 
involved, the nature of the remedy sought may 


pensation of Minor Court Judges,” 29 J. Am. Jud. Soc. 
111 (December, 1945), and “Territorial Jurisdiction of 
Minor Courts,” 29 J. Am. Jud. Soc. 147 (February, 
1946). 

1. Jackson, The Machinery of Justice in England, 
(1940), p. 325. 
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be such that the speed and informality with 
which it can be obtained is the controlling con- 
sideration. Here also the inferior court may be 
the most efficient tribunal. 

This may be the theory underlying the plan 
employed in Massachusetts, where the two types 
of court are maintained, but the plaintiff has 
the election of bringing any civil case at law 
either in the Superior Court or in the inferior 
District Court, without regard to the amount 
or value involved. In practice this results in 
most of the large cases going into the Superior 
Court and most of the small cases into the Dis- 
trict Court. One class of cases, tort claims aris- 
ing out of the operation of motor vehicles, with- 
out regard to the amount involved, are dealt 
with exclusively by the District Court.2 The 
plan seems to be satisfactory to the people and 
the bar of Massachusetts. It has the advantage 
of eliminating many jurisdictional controver- 
sies. 

Where the two types of court are distin- 
guished by the amount involved, the jurisdic- 
tional line of demarcation between them will of 
course depend, within certain limits, upon the 
quality of the judges and the character of the 
organization of the inferior court. If its stand- 
ards of judicial performance are very low the 
scope of its jurisdiction should be correspond- 
ingly restricted. It is for this reason that the 
jurisdiction of American justices of the peace 
has usually been severely limited, and the re- 
sults have been none too satisfactory even 
within the narrow field assigned to such tribu- 
nals. But if the judicial standards of a minor 
court can be improved it may be desirable to 
bring more important cases within its jurisdic- 
tion. 

This principle seems to have been overlooked 
when provision was made in Michigan for new 
courts of minor jurisdiction in cities. The ju- 
dicial quality of the new courts was greatly 
improved, by reason of higher requirements for 
the office, more valuable experience acquired by 
the judges in transacting a larger volume of 
business, and better court facilities. But with 
the exception of a moderate increase in the 
maximum pecuniary limit in civil cases, all the 


2. G. L. (Ter. Ed.) Ch. 218, Sec. 19. 

3. C. L., 1929, Sec. 1890, Mich. Stats. Ann., Sec. 
5.1685 (fourth class cities); C. L., 1929, Sec. 2265, 
Mich. Stats. Ann. Sec. 5.2109 (home rule cities) ; C. L., 
1929, Mason’s 1940 Supp., Sec. 16.517-1, Mich. Stats. 
Ann., Sec. 29.3931 (Municipal Court Act). 
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old restrictions which were applicable to the 
system of lay justices of the peace were carried 
over to the new municipal courts. Even the 
Common Pleas Court of Detroit, whose civil pe- 


, cuniary limit was specially raised to $1,000, is 


subject to the other jurisdictional restrictions 
imposed upon justices of the peace.* 

Since the experience of many of our cities has 
demonstrated the practicability of raising the 
qualifications of minor courts substantially 
above the level of the ordinary justice of the 
peace, it will be assumed, in considering what 
types of litigation should be assigned to a mod- 
ern system of minor courts, that such courts 
will be at least equal in quality to the better 
city courts now in operation in Michigan. 


LIMITS BASED ON AMOUNT IN CONTROVERSY 


Here the principle of economic and social im- 
portance seems to have been applied realisti- 
cally. 

For almost a hundred years the constitution 
of Michigan has designated $100, as the valua- 
tion figure below which it would be inadvisable 
for superior courts to take jurisdiction of civil 
actions at law. At the same time the constitu- 
tion has authorized justices of the peace to deal 
with cases involving amounts up to $300, but no 
higher unless the legislature should choose to 
raise the amount to $500.5 A controversy in- 
volving $500 today is probably of no higher eco- 
nomic or social importance than one involving 
$300 a century ago. Doubtless for that reason 
there has in recent years been a tendency to 
raise the jurisdictional maximum for justices 
of the peace in cities, and for municipal courts, 
to $500. This is the maximum amount estab- 
lished by statute or charter in many Michigan 
cities. This extention of the maximum amount 
from $300 to $500 has occurred only in those 
minor courts located in cities where the quality 
of the tribunal is substantially superior to the 
average rural justice of the peace. If the entire 
county is to be served by a minor court equal in 
quality to those minor courts now found in 
cities, the jurisdictional maximum in actions at 
law of $500 would seem appropriate.® 

In one city in Michigan, Detroit, the city jus- 


4. P. A. 1941, No. 350. C. L., 1929, Mason’s 1942 
Supp., Sec. 16369, Mich. Stats. Ann., Sec. 27.3651. 

5. Const. 1850, Art. VI, Sec. 18; Const. 1908, Art. 
VII, Sec. 16. 
_ 6. Where the penalty of a bond is in excess of the 
jurisdictional limit, but the damages sought for its 
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tices, who operate under the name of the Com- 
mon Pleas Court,? have been given jurisdiction 
in civil actions at law involving amounts up to 
$1000. This may be too high, in view of the 
average values involved in the cases litigated in 
the circuit court. Statistics published by the 
Judicial Council of Michigan in 1932,° showed 
that in 58.8% of the tort cases, and 44.8% of 
the contract cases, in which the plaintiff recov- 
ered in the Circuit Court of Wayne County, the 
judgment did not exceed $1000. This would in- 
dicate that a large proportion of the meritori- 
ous tort and contract claims sued on in the 
Wayne Circuit Court were claims within the 
present jurisdiction of the Detroit Court of 
Common Pleas. By dealing with cases of con- 
siderable magnitude an inferior court acquires 
the characteristics of a superior court. The 
judges are likely to lose interest in small cases 
—the very cases which the inferior court was 
created to deal with—and to give special atten- 
tion to the larger cases. The personnel and 
facilities will tend to duplicate those of the su- 
perior court. The procedure will inevitably 
favor the cases involving the large sums, 
thereby approximating the more elaborate pro- 
cedure of the superior court. Gradually the in- 
ferior court will lose the special qualities which 
make it particularly efficient for small cases, 
and will be transformed into a duplicate super- 
ior court. A new inferior court will then be 
needed. 

If it is a sound principle to distribute juris- 
diction between superior and inferior courts ac- 
cording to the pecuniary amount involved, the 
question of where the dividing line should be 
drawn would appear to be one of broad public 
policy, to be determined by the legislature or 
the people, and not left to the election of litigat- 
ing parties. 


breach are within that limit, there is a question whether 
the action can be brought in the inferior court. Special 
statutes frequently provide that the court shall have 
jurisdiction in such cases. See Mich. C. L., 1929, Sec. 
15985, Mich. Stats. Ann., Sec. 27.3185; Fla. Stats., 1941, 
Sec. 37.01; Idaho Code Ann., 1932, Sec. 1-1403; Illinois 
Smith-Hurd Stats., Ch. 79, Sec. 16; Md. Ann. Code, 
1940, Art. 52, Sec. 7; Minn. Mason’s Stats., 1927, Sec. 
8997; Wash. Rev. Stats. Sec. 44; Wis. Stats., 1943, 
Sec. 300.05. 
( 3 v. Reading, 254 Mich. 158, 235 N. W. 881 
1931). 

8. P. A. 1941, No. 350; C. L. 1929, Mason’s 1942 
Supp., Sec. 16369; Mich. Stats. Ann., Sec. 27.3651. 

9. Second annual report, 42-44. 

10. Dean Pound calls attention to the injurious re- 
sults likely to flow from a large increase in the pecu- 
niary jurisdictional limit of an inferior court. He says: 
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Many states, however, fail to draw such a 
line. Instead they provide for an area of over- 
lapping and concurrent jurisdiction, in which 
cases may be brought in either court. Thus, in 
Michigan, the constitution provides that “In 
civil cases, justices of the peace shall have ex- 
clusive jurisdiction to the amount of three hun- 
dred dollars and concurrent jurisdiction to the 
amount of three hundred dollars, which may be 
increased to five hundred dollars, with such ex- 
ceptions and restrictions as may be provided 
by law.”11 

This gives the plaintiff, in each case falling 
within the wide field of such concurrent juris- 
diction, the right to choose between the superior 
and the inferior court, while it denies to the de- 
fendant any right to object to the plaintiff’s 
choice. 

If the law alone is to determine the tribunal 
in which cases shall be brought, it will be neces- 
sary to eliminate concurrent jurisdiction be- 
tween the circuit court and the courts of minor 
jurisdiction. If such jurisdiction is retained, 
it would be fairer to the parties if the case 
were required to go to one of the courts (pref- 
erably the minor court) unless all parties con- 
sented to litigation in the other. 


EQUITY CASES 


There is no equitable jurisdiction vested in 
justices of the peace in Michigan, nor in any of 
the municipal courts which have supplanted 
justices of the peace in cities. 

It would be difficult to argue that equity 
cases, as such, have an economic, social or po- 
litical importance which should always assign 
them to the superior courts irrespective of the 
property values involved. Historically, the 
English court of chancery, which was a superior 


“Because of the simpler procedure (of the municipal 
courts) and the frequent congestion of the dockets of the 
superior courts of first instance, there was continual 
pressure from litigants with cases involving more money 
to get into them, and legislation steadily increased the 
jurisdictional amount. This happened, for example, in 
the English County Courts, in the Municipal Court of 
Boston, and in the Municipal Court of Chicago. This 
overflow of larger cases (from a pecuniary standpoint) 
had two bad effects as to small causes. The larger cases 
tended to occupy more and more of the time and atten- 
tion of the courts at the expense of the small case, and 
pleading and other incidents of resort to the courts of 
general jurisdiction brought about delay and expense to 
the prejudice of the cases for which the courts were 
originally intended.” Organization of Courts (1940), 


p. 264. 
11. Art. VII, Sec. 16. 
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court, had exclusive jurisdiction in equity. But 
this was accidental and resulted from the fact 
that equitable remedies were granted by the 
king as matters of grace and could only be ob- 
tained from the chancellor as the keeper of the 
king’s conscience. But when equity, like law, 
is administered merely as a part of the judi- 
cial business of the government, its remedies, 
like those at law, should be obtainable wher- 
ever convenience will best be served. It is also 
quite possible that the reluctance to confer 
equity jurisdiction upon justices’ courts was 
partly due to want of confidence in the lay jus- 
tices who so commonly held these minor judicial 
offices. It might well have seemed that the less 
rigid rules of equity, the greater discretion re- 
quired in administering equitable remedies, and 
the absence of a jury, would make it undesir- 
able to confer these powers upon laymen. Be 
that as it may, the whole basis for this objec- 
tion disappears in the case of minor courts hav- 
ing the competent, legally trained judges who 
are now so generally found in city courts. 

If the principle of distributing actions at law 
between inferior and superior courts on the 
basis of the amount involved is a sound one, the 
same principle would seem to apply with equal 
validity to such equity cases as involve definite 
pecuniary values. Suits of this kind would in- 
clude suits for specific performance of contracts 
respecting property; injunctions restraining 
acts which would involve injuries to property; 
interpleader; accounting, reformation, cancella- 
tion, rescission and reexecution of instruments 
affecting property or creating pecuniary obli- 
gations; creditors’ bills, trusts, relief against 
fraud or mistake, foreclosure of mortgages or 
other liens, and quieting title. Suits for equit- 
able remedies which do not involve property or 
ascertainable pecuniary amounts could not, of 
course, be distributed on a pecuniary basis, and 
would perhaps have to go in all cases to the su- 
perior court. It would not, however, be diffi- 
cult to frame a provision making clear the exact 
circumstances under which the minor court 
would have jurisdiction to grant the various 
equitable remedies in controversies involving 
pecuniary values within the limits assigned to 
the minor court. 


12. County Courts Act, 1934, Sec. 52. 

13. Arnett vy. Berg, 18 Colo. App. 341 (1903). 

14. Conn. Gen. Stats., 1930, Sec. 5438. 

15. Miss. Code, 1942, Sec. 1604. Personal correspond- 
ence of the writer with four of the county judges in 
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The English county courts are expressly 
vested with equitable powers in cases of vari- 
ous types where the remedy is to be applied to 
property or pecuniary interests valued at 
amounts less than 500 pounds. This is a care- 
fully drafted provision specifying the manner 
in which the jurisdictional test is to be applied 
to the various equitable remedies, and includes 
the following proceedings: 


“Proceedings for the execution of any trust 
or for a declaration that a trust subsists, where 
the estate or fund subject or alleged to be sub- 
ject to the trust does not exceed in amount or 
value the sum of 500 pounds.” 

“Proceedings for the foreclosure or redemp- 
tion of any mortgage for enforcing any charge 
or lien where the amount owing in respect to 
the mortgage, charge or lien does not exceed the 
sum of 500 pounds.” 

“Proceedings for the specific performance, 
rectification, delivery up or cancellation of any 
agreement for the sale, purchase or lease of any 
property where, in the case of a sale or pur- 
chase, the purchase money, or in the case of a 
lease, the value of the property, does not exceed 
the sum of 500 pounds.” 

“Proceedings for the dissolution or winding 
up of any partnership where the whole assets of 
the partnership do not exceed in amount or 
value the sum of 500 pounds.” 

“Proceedings for relief against fraud or mis- 
take, where the damage sustained or the estate 
or the fund in respect of which relief is sought 
does not exceed in amount or value the sum of 
500 pounds.”!2 


In a number of states in this country inferior 
courts have been given equity powers within 
the pecuniary limits of their jurisdiction. Thus 
in Colorado the county court, with a jurisdic- 
tional limit of $2,000, has general equity 
powers;!% in Connecticut courts of common 
pleas have jurisdiction both at law and in equity 
where the amount involved is not more than 
$500 ;14 in Mississippi the county courts exer- 
cise both law and equity jurisdiction up to the 
amount of $1,000;15 in South Carolina county 
courts have jurisdiction of all cases at law and 
in equity where the amount or value does not 
exceed $1,000;1*6 in South Dakota municipal 
courts are given equity jurisdiction in fore- 
closure of mortgages and liens where the 


Mississippi indicates that this equity jurisdiction of the 
county courts is considered desirable and satisfactory by 
lawyers and judges. 


16. S. C. Code, 1942, Sec. 77. 
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amount of relief does not exceed $500;17 in Ten- 
nessee county courts are given chancery juris- 
diction over foreclosure of mortgages and liens 
for sums under $50;!8 in Texas the county 
court having power to deal with matters ex- 
ceeding in value $200 but not exceeding $500, 
is given jurisdiction both at law and in equity.’ 

If an effective system of inferior courts is to 
be established with a civil jurisdiction not ex- 
ceeding $500, that jurisdiction might well in- 
clude equity powers in at least the simpler types 
of cases, where the amount or value involved 
does not exceed the pecuniary limit of the court. 


ACTIONS RELATING TO LAND 


Some of the provisions now found in the 
Michigan statutes governing the jurisdiction 
of justices of the peace and other minor courts 
over cases affecting land, are hard to justify 
under any sound jurisdictional principle. They 
seem to be the result partly of tradition and 
partly of accident. They deal with three kinds 
of cases. 


CASES INVOLVING TITLE TO LAND 


Under statutes which have been in force in 
Michigan for more than a century,”° justices 
of the peace are denied jurisdiction in “real 
actions” and in cases “where the title to real 
estate shall come in question,”21—a limitation 
which has been extended to municipal courts. 

By analogy to this prohibition justices of the 
peace and other minor courts are denied juris- 
diction to issue writs of attachment or execu- 
tion against land, but may issue them only 
against “goods and chattels,”2? or, in case of 
execution, against the body of the defendant.” 
If goods and chattels cannot be found sufficient 
to satisfy the judgment, a transcript of the 
judgment may be filed in the circuit court and 
enforced like any circuit court judgment.** 

These various provisions follow the common 
law tradition that judicial action affecting title 
to land must be taken in the superior courts. 
This was probably due to the dominant posi- 


17. S. D. Code, 1939, Sec. 32.0913. 

18. Tenn. Code, 1934, Sec. 10232. 

19. Tex. Civ. Stats., Art. 1956. 

20. Mich. C. L. 1821, g 226. ’ 

21. Mich. C. L. 1929, Sec. 15982; Mich. Stats. Ann., 
Sec. 27.3182. 

22. Mich C. L. 1929, Secs. 16102, 16154; Mich. Stats. 
Ann., Secs. 27.3302, 27.3374. 

23. Mich. C. L. 1929, Sec. 16102; Mich. Stats. Ann., 
Sec. 27.3303. 
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tion given to land under the common law, not 
only because of its economic importance in an 
almost exclusively rural society but also be- 
cause of its political importance in the feudal 
system. Land holding was a matter of great 
political concern to the crown, in consequence 
of which the king’s courts, which were the 
courts of superior jurisdiction, maintained a 
vigilant control over controversies affecting 
title to land. Henry II “laid down the broad 
principle that no man need answer for his free- 
hold without royal writ,” and that “every one 
disseised of his freehold has an action... 
before the king’s own justice.”25 

“The land law in a feudal state ...is a 
far more important branch of law than it is 
in modern times.”2* Under the commonwealth, 
when it was proposed, in 1653, to reform the 
law by establishing new county courts to hear 
small civil actions, jurisdiction over “actions 
in which the title to land came in question” 
was expressly excluded from those courts in 
the committee’s draft.27 In the 18th century, 
minor local courts called Courts of Conscience 
and Courts of Request were established, but 
they were not allowed to deal with title to 
land.2® It was not until 1888 that minor courts 
were created in England with power to adjudi- 
cate land titles, thereby terminating the com- 
mon law legend that all such titles, regardless 
of the actual values involved, must be kept 
within the jurisdiction of the higher courts.?® 

Under the present English County Courts Act 
“a county court shall have jurisdiction to hear 
and determine any action for the recovery of 
land whether neither the value of the land in 
question nor the rent payable in respect thereof 
exceeds the sum of one hundred pounds by the 
year,” and “a county court shall have juris- 
diction to hear and determine any action in 
which the titlé to any hereditament comes in 
question ... (a) in the case of easement or 
license if neither the value nor the rent of the 
hereditament . . . exceeds the sum of one hun- 
dred pounds by the year; or (b) in any other 


24. Mich. C. L. 1929, Sec. 16094-96; Mich. Stats. 
Ann., Sec. 27.3294-96. 

25. Maitland, The Forms of Actions at Common 
Law (1936), 21-22. 

26. Holdsworth, History of English Law, 200. 

27. Id., p. 189. 

28. Id., p. 190. 

29. Id., p. 192. 

30. New County Court Practice, Sec. 48 (1940). 
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case, if neither the value of the hereditament 
in question nor the rent payable in respect 
thereof exceeds the sum of one hundred pounds 
by the year.’ 

In the American colonies adherence to the 
common law tradition was facilitated by the 
fact that in those frontier communities land 
again became the most important form of 
wealth. It is not strange, therefore, that the 
statutes of the colonies, and of the states which 
succeeded them, generally gave the superior 
courts exclusive jurisdiction over cases involv- 
ing land titles. But there developed a tendency 
to omit this restriction in constitutional pro- 
visions dealing with minor courts. Dean Pound 
says, in discussing the development of minor 
courts subsequent to the civil war: 


“A number of improvements, however, begin 
to appear in the newer constitutions. The lim- 
itation as to land begins to disappear. It had 
come down from colonial legislation and was 
long universal. In pioneer communities, where 
everyone is setting up a home and land is the 
chief form of wealth, jealousy of any but the 
higher tribunals passing on titles or boundaries 
or possession was natural. Moreover, the eco- 
nomic order requires that title to land be clear 
and settled and that judgments affecting them 
be accesible and difinitive. Yet courts which can 
be trusted to render judgment for $2,000 ought 
to be competent to render judgment as to $200 
worth of real property, particularly when they 
are courts of record. Questions of boundaries 
between gp on of land of small value, if they 
can only be taken to the superior courts of gen- 
eral jurisdiction, may involve hardships upon 
poor litigants no less than small debts.’’82 


In practice there would probably be compara- 
tively few cases involving titles to land where 
the amount in controversy would be small 
enough to bring them within the pecuniary 
limit of a minor court. But when cases of that 
kind do arise there is no sound reason why 
they should not be dealt with by well organ- 
ized minor courts having jurisdiction over sim- 
ilar amounts when involved in debts, damages 
and rights in personal property. The abolition 
of this exception would have the additional ad- 
vantage of eliminating frequent and difficult 
questions as to whether title to land is or is 


31. Id., Sec. 49. 

32. Pound, Organization of Courts, 192 (1940). 

33. The question has given rise to a great deal of 
litigation. See “Justices of the Peace,” 35 C. J., pp. 499- 
508. 

34. Mich. C. L. 1929, Sec. 1695; Mich. Stats. Ann., 
Sec. 5.1431. 
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not involved under the circumstances pre- 
sented.3% 

Inconsistently enough, Michigan justices of 
the peace are in fact given an unlimited juris- 
diction over one class of cases involving title 
to land. These are cases of condemnation of 
land for public purposes in villages.*4 There is 
not even a limit based on the pecuniary value 
of the land to be taken. In such a proceeding 
it is necessary for the justice to determine who 
are the owners of the property, what other 
persons have interests therein, and what is the 
value of each of the various interest involved, 
all of which must be shown by a verdict ren- 
dered under the instructions on the law of the 
case given to the jury by the justice.*® Titles 
to land are actually determined in these actions, 
no less than in actions to quiet title or in 
ejectment. 


ACTIONS FOR DISTURBANCE OF EASEMENTS 


Since 1838 the Michigan statute conferring 
jurisdiction on justices of the peace has ex- 
cluded from those tribunals actions for dis- 
turbance of a right of way or any other ease- 
ment,?* although in 1875 a proviso was added 
giving justices of the peace jurisdiction “in 
actions for damages resulting from obstruc- 
tions to highways.’’37 

The distinction here made is purely arbitrary 
and without merit. Both cases referred to are 
ordinary actions on the case for damages for 
injuries to intangible interests in land, brought 
by private parties against private parties. This 
was clearly pointed out in Le Barre v. Bent,® 
where the court said: 


“An action brought by a private person, to 
recover damages for disturbing a private right 
of way, is within the prohibition of this statute. 
See Fowler v. Highland, 48 Mich. 179. But the 
statute expressly gives a justice jurisdiction to 
try actions for damages resulting to private 
persons from obstructions to highways. See 
Knorr v. Macomb Circuit Judge, 78 Mich. 170.” 


There is no apparent reason why cases of 
both these types should not be treated as iden- 
tical for jurisdictional purposes. Both should 
be within the jurisdiction of the same court 


35. Mich. C. L. 1929, Secs. 1700-01; Mich. Stats. 
Ann., Secs. 5.1436-7. 

36. R. S. 1838, Tit. I. Ch. 5, Sec. 1; C. L. 1929 
Sec. 15982, Mich. Stats. Ann., Sec. 27.3182. 

37. P. A. 1875, No. 214, p. 258. See note to Mich. 
Stats. Ann. Sec. 27.3182. 

38. 154 Mich. 520, 118 N. W. 6 (1908). 
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when the same amount of damages are claimed, 
and neither should constitute an exception to 
a general grant of jurisdiction based on the 
pecuniary amount involved. 


SUMMARY ACTIONS FOR POSSESSION OF LAND 


In accordance with the general practice fol- 
lowed in this country, justices of the peace in 
Michigan are expressly given jurisdiction of 
cases of forcible entry and detainer respecting 
land,®?® and of summary proceedings for the 
recovery of possession of land,* irrespective of 
the amount or value of the land involved, or of 
the amount of rent due, where a circuit court 
commissioner does not reside in the same town- 
ship or city. Under these provisions all cases 
primarily go to the circuit court commissioner, 
if one resides in the same township or city, 
but if such an officer does not reside there, all 
cases go to the justice of the peace. No distinc- 
tion is made between cases on the basis of 
their economic, social or political importance. 
Small cases and large cases are treated exactly 
alike. None of them under any circumstances 
ever go to the circuit court, which is the court 
of superior jurisdiction. 

The history of this jurisdiction indicates 
clearly that the primary purpose was to secure 
speed in the disposition of all cases of this 
type, no matter how much or how little was 
involved. Under the Revised Statutes of 1846, 
the complaint for summary possession of land 
was required to be filed with either (1) a cir- 
cuit court commissioner, or (2) a judge of the 
circuit or county court (Ch. 123, Sec. 3). By 
the constitution of 1850 county courts were 
eliminated. All judicial power was vested in 
certain other named courts (Art. VI, Sec. 1), 
and it was provided that the powers of circuit 
court commissioners should not exceed those 
of a circuit judge at chambers (Art. VI, Sec. 
16). It was claimed that the effect of these 
provisions of the new constitution was to de- 
stroy the statutory jurisdiction of circuit court 
commissioners in this class of cases, because 
all judicial power was vested in courts and the 
determination of rights to the possession of 
land was a purely judicial function. The su- 
preme court held, however, that unless circuit 


39. Mich. C. L. 1929, Sec. 14966; Mich. Stats. Ann., 
Sec. 27.1977. 

40. Mich. C. L. 1929, Sec. 14976; Mich. Stats. Ann., 
Sec. 27.1987. 

41. Act No. 63, P. A. 1867. 
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court commissioners retained this jurisdiction, 
there would be a practical denial of justice in 
proceedings for the summary possession of 
land, because in many counties the circuit court, 
which was the only other tribunal having juris- 
diction, sat only twice a year. For that reason 
they concluded that the constitution was not 
intended to disturb the jurisdiction of this 
speedy tribunal. (Streeter v. Patton, 7 Mich. 
841). 

In 1867 the statute was amended to vest 
jurisdiction in summary possession cases in 
four classes of tribunals, namely (1) circuit 
court commissioners, (2) the recorder’s court 
of Detroit, (3) a judge of a court of record 
of the city or county where the premises are 
located, and (4) a justice of the peace of the 
township where the premises are located, pro- 
vided, that the justice shall not have jurisdic- 
tion under the act when a circuit court com- 
missioner resides in the same township or city, 
unless he is absent from the court or interested 
in the case.*! 

Since plaintiffs naturaly prefer quick action 
in summary possession cases, there would nor- 
mally be little recourse to the more dilatory 
procedure of the courts of records, even though 
such courts were granted concurrent jurisdic- 
tion, and it may be presumed that very little 
use was made of the optional right to apply for 
the remedy in those courts. Nevertheless, the 
mere existence of that concurrent jurisdiction 
in the more dilatory courts of record seems to 
have been considered intrinsically inappropri- 
ate, and in 1915 it was completely abolished.‘ 
This left the sole jurisdiction over cases for 
the summary possession of land in the two tri- 
bunals which were able to offer the speediest 
remedies, and it has remained in those tri- 
bunals to the present time.** 

If speed of operation is to be taken as the 
primary requisite in dealing with summary pos- 
session cases, there is no occasion for distribut- 
ing jurisdiction between superior and inferior 
courts on the bases of the property values in- 
volved. The owner of a large property is no 
less entitled to quick relief than the owner of 
a smal] one. All cases, large and small, should 
go to the court which can act with the greatest 


42. Judicature Act of 1915, Ch. 20, Sec. 3 (Comp. L. 
1915, Sec. 13.231.). 

43. Mich. C. L. 1929, Secs. 14966, 14976; Mich. Stats. 
Ann., Sec. 27.1977, 27.1987. 
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promptness, and that will be a minor court as 
compared with the court of superior jurisdic- 
tion. 

In adopting this policy the legislature of 
Michigan has followed the general plan em- 
ployed in most states in this country. “Statutes 
providing for summary proceedings usually 
confer jurisdiction of such proceedings upon 
courts of limited and inferior jurisdiction, such 
as county courts, city or municipal courts, and 
those of justices of the peace or magistrates.** 
“As a rule original jurisdiction of actions of 


this character [forcible entry and detainer] is. 


given to courts of justices of the peace or to 
courts of like inferior and limited jurisdiction, 
such as court commissioners, probate courts, 
county courts, municipal courts .. .”4 

There is one peculiar feature, however, of the 
Michigan practice which can no longer serve 
any useful purpose in any county where an ade- 
quate system of minor courts is established. 
This is the provision giving priority in juris- 
diction to the circuit court commissioner over 
the justice of the peace if one of the former 
officers resides in the same city or township. 
This priority is probably justified under the 
present system of minor courts, in which jus- 
tices of the peace may be and usually are lay- 
men, because circuit court commissioners must 
be attorneys at law.** But minor courts as good 
as those now commonly found in Michigan 
cities, in which the judges are trained lawyers, 
would be fully as competent to deal with sum- 
mary possession of land as circuit court com- 
missioners. 


MISCELLANEOUS TORTS 


The jurisdiction of minor courts over tort 
actions has in many states been restricted by 
excepting therefrom certain specific types of 
cases. Thus, in Michigan, three personal torts 
are expressly excepted from the general grant 
of jurisdiction to justices of the peace over “all 
civil actions.”47 These exceptions are stated as 


44. 36 C. J. 648 (Landlord and Tenant, Sec. 1853). 

- 26 C. J. 842 (Forcible Entry and Detainer, Sec. 
91). 
46. Mich. C. L. 1929, Sec. 13699; Mich. Stats. Ann., 
Sec. 27.221. 

47. Mich. C. L. 1929 Sec. 15979; Mich. Stats. Ann., 
Sec. 27.3179. 

48. Mich. C. L. 1929, Mason’s 1940 Supp., Sec. 15982; 
Mich. Stats. Ann., Sec. 27.3182. 

49. Pound, Organization of Courts, pp. 83-88 (1940). 

50. Id., pp. 150-156. 

51. Id., p. 155. 

52. Ariz. Code Ann., 1939, Sec. 20-102. 
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follows: “No justice of the peace shall have 
cognizance of ... actions for libel or slander, 
malicious prosecution or false imprisonment.’’** 

The same exceptions are generally carried 
over to municipal courts operating under city 
charters. No sound reason for excluding these 
particular controversies from the jurisdiction 
of minor courts is readily apparent. Histori- 
cally there is only a wavering support for it. 
Dean Pound in his survey of American courts 
calls attention to no instances of this type of 
exclusion in the inferior courts of the colonies 
in the 18th century.*® Many state statutes en- 
acted after the revolution and prior to the civil 
war contained no such restrictions,» and 
among the states which did adopt them there 
was considerable want of uniformity as to 
which torts should be excluded. Thus Illinois 
excluded only slander and libel, Indiana ex- 
cluded only slander and malicious prosecution, 
Georgia excluded only trespass, Arkansas ex- 
cluded slander but not libel, Oregon excluded 
criminal conversation and seduction. “Obvi- 
ously,” says Dean Pound, “there was much imi- 
tation of one jurisdiction by another; as shown, 
for example, by the exclusion of slander from 
a justice’s jurisdiction in a number of states 
without mention of.libel.”5! 

Current statutes now found in the United 
States show the same arbitrary variations re- 
garding exclusion and non-exclusion of tort 
jurisdiction, thereby indicating that experience 
has not demonstrated the existence of any use- 
ful principle under which the jurisdiction over 
any particular torts should be withdrawn from 
minor courts. 

In seventeen states no tort actions of any 
particular kind are now excluded from the 
jurisdiction of justices of the peace. These 
states are Arizona,®? California,5? Colorado,54 
Connecticut,55 Georgia,®® Iowa,57 Kentucky,5* 
Louisiana,®® Maine, Mississippi,*1 New Hamp- 
shire,*? New Mexico,®* North Carolina,*4 North 


53. Calif. Code Civ. Proc. 1941, Sec. 112(1). 

54. Colo. Stats. Ann., 1935, Ch. 19, Secs. 7, 9, 10. 
55. Conn. G. S., 1930, Sec. 5437. 

56. Ga. Code Ann., Sec. 24-1001. 

57. Iowa Code 1939, Const. Art. XI, Sec. 1. 

58. Ky. R. S. 1942, Sec. 25.610. 

59. La. Dart’s Code of Practice, 1942, Art. 1063; 


Const. Art. 7, Sec. 48. 
60. Me. R. S. 1930, Ch. 97, Sec. 2. 
61. Miss. Code Ann., 1942, Sec. 1805. 
62. N. H. R. L., 1942, Sec. 376. 
63. N. M. Stats. 1941, Sec. 38-203. 
64. N. C. Code 1935, Sec. 1473. 
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Dakota,*5 South Dakota,** Utah®*? and Wy- 
oming.®8 

There are twenty-one states in which one or 
more of nine tort actions are expressly excluded, 
but no state excludes more than seven of them. 
The list includes libel, slander, assault and bat- 
tery, alienation of affections, false imprison- 
ment, replevin, malicious prosecution, criminal 
conversation and seduction. One state excludes 
only one of these actions,®® two states exclude 
two of them,” two states exclude three of 
them,7! eight states exclude four of them,”? one 
state excludes five of them,” four states exclude 
six of them,™* and three states exclude seven 
of them.75 

Even those states which exclude the same 
number of tort actions usually differ in their 
selection of the particular torts to be excluded. 
Thus only two other states, Missouri and Wis- 
consin, exclude the same tort actions as Mich- 
igan. 

It seems quite clear that these limitations 
upon the jurisdiction of minor courts over tort 
actions cannot be supported either upon prin- 
ciple or experience, and should be abolished. 


ACTIONS BY OR AGAINST CERTAIN PARTIES 


The Michigan statutes contain certain spe- 
cial provisions as to the parties by and against 
whom actions may or may not be brought in 
justices’ courts, and city charters usually ex- 
tend these provisions to municipal courts. 

Thus justices of the peace have no jurisdic- 
tion over— 


1. “Actions against executors or administra- 
tors as such except in the cases specially pro- 
vided by law,” 

2. “Actions against life insurance companies, 
cooperative and mutual benefit associations, 
fraternal beneficiary societies, for any liabil- 
ity arising out of any policy or benefit certifi- 
cate contract, except that jurisdiction is hereby 
expressly given to justices of the peace over any 


65. N. D. C. L. 1913, Sec. 9006. 

66. S. D. Code 1939, Sec. 32.0920. 

67. Utah Code Ann., 1943, Sec, 20-5-2. 

68. Wyo. R. S. 1931, Sec. 62-201. 

69. Md. Ann. Code 1940, Art. 52, Sec. 8. 

70. Ind. Burns Stats. Ann, 1933, Sec. 5-208; Tex. 
Vernon’s Civ. Stats., Art. 1949. 

71. Ala. Code 1940, Title 13, Sec. 389; Kan. G. S. 
Ann, 1935, Sec. 61- 108. 

72. Mich. C. L. 1929, Mason’s 1940 Supp., Sec. 15982, 
Mich. Stats. Ann., Sec. 27. 3182; Mo. R. S. ay Sec. 
2554; Neb. C. S. "1929, Sec. 21- 105 ; N. J. R x 1937, 
Sec. 2 :9-16; Ohio G. od Sec. 10232; Okl. Stats. 1941, 
Tit. 39, Sec. 88; Penn. Purdon’s Stat., Tit. 42, Sec. 332; 
Wis. Stats. 1943, Sec. 300.06. 
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action arising out of any such policy or con- 
tracts issued or made in respect to sick and/or 
accident benefits, subject to restrictions pre- 
scribed in Section one of this chapter;” 

3. “Actions against municipal corporations, 


except in cases especially provided for by 
law.”’76 


On the other hand, the statutes expressly 
provide that justices of the peace shall have 
jurisdiction over— 

1. “Cases of assumpsit, trespass on the case 
and replevin against school districts,” 

2. “Actions against corporations, except as 
otherwise provided,” 

3. “Any action in favor of a county.”7" 

None of these restrictions upon jurisdiction 
have any present reason for existence. 

There is nothing whatever about the situa- 
tion of an executor or administrator which calls 
for his exemption from suit in an inferior 
court. The restriction is purely fanciful, serves 
no useful purpose, and merely introduces an 
arbitrary element of confusion. Apparently it 
first appeared in New York: in 1849,78 and was 
copied by the Michigan legislature in 1855.7° 
What reasons prompted its original enactment 
in New York or its adoption in Michigan have 
not been discovered. Three other states seem 
likewise to have copied it from New York, 
namely Minnesota,®® Missouri®! and Wiscon- 
sin.82 It is found nowhere else in the United 
States. 

The provisions denying jurisdiction of actions 
against life insurance companies and mutual 
benefit and fraternal societies and against 
municipal corporations, are equally without 
justification. In Dean Pound’s recent work on 
Organization of Courts, which traces the de- 
velopment of the scope of, and restrictions upon, 
the jurisdiction of minor courts in this country 
from colonial times, not a single instance of 
a statutory denial of jurisdiction of this type 
has been found. And an examination of the 


73. W. Va. Code 1937, Sec. 4920. 

74. Fla. Stats. 1941, Sec. 37.02; Minn. Mason’s Stats. 
1927, Sec. 8998; Ore. C. L. 1940, Sec. 27-105; Wash. 
R. S. Sec. 45. 

75. Mont. R. C. 1935, Sec. 8840; N. Y. Justice Court 
Act, Sec. 4; S. C. Code 1942, Sec. 264. 

76. Mich. C. L. 1929, Mason’s 1940 Supp. Sec. 15982; 
Mich. Stats. Ann., Sec. 27.3182. 

77. Mich. C. 1929, Secs. 15983-4; Mich. Stats. 
Ann., Secs. 27.3183-4. 

78. N. Y. Laws 1849, Ch. 438, Tit. VI, Sec. 54 (5). 

79. Mich. C. L. 1857, Sec. 3653. 

80. Minn. Mason’s Stats. 1927, Sec. 8998. 

81. Mo. R. S. 1939, Sec. 2554. 

82. Wis. Stats. 1943, Sec. 300.05. 
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current statutes of all the states in this country 
fails to reveal a single instance outside of 
Michigan, where justices of the peace or other 
minor courts are deprived of jurisdiction of 
actions against life insurance companies, 
mutual benefit or fraternal societies or munici- 
pal corporations. How or why these strange 
restrictions got into the Michigan statutes ap- 
pears to be a mystery. Having once been 
adopted, however, they have continued to exist, 
apparently under the presumption attaching to 
all laws that there must be a sufficient reason 
for them although no one knows what it is. 
In 1935 justice of the peace courts in Detroit, 
operating under the name of the Common 
Pleas Court, were expressly released from these 
restrictions as to actions against life insurance 
companies, mutual benefit and fraternal socie- 
ties,88—a release which should be extended to 
all minor courts in the state. 

As for the affirmative grant of jurisdiction 
in the three special instances of actions against 
school districts and corporations and in favor 
of counties, they represent a form of statute 
which should be avoided as far as possible be- 
cause of its complexity and inherent ambiguity. 
A single general grant of jurisdiction is much 
simpler to administer than a combination of 
special grants; and there is the additional in- 
firmity in an enumeration of special cases that 
the presumption may be indulged that all cases 
not mentioned are to be deemed excluded. In- 
stead of these special provisions there should 
be a general grant of jurisdiction to minor 
courts over actions “by or against any party 
with capacity to sue or be sued.” 


CRIMINAL JURISDICTION 


Minor courts exercise a double jurisdiction in 
criminal] cases. They are empowered to try and 
determine certain cases, and render final judg- 
ments. As to other cases their judges act only 
as examining magistrates. 

There is considerable variety among the dif- 
ferent states regarding the jurisdictional limits 
placed upon justices of the peace to try and de- 
termine criminal cases. Thus, their jurisdic- 
tion extends to cases where the penalty is not 
more than $300 fine or 6 months imprisonment 


83. Mich. C. L. 1929, Mason’s 1940 Supp., Sec. 16369; 
Mich. Stats. Ann., Sec. 27.3651. 

84. These figures are taken from the Appendix of 
American Courts, by Clarence N. Callender. 
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in Alabama; $500 fine or 6 months imprison- 
ment in California; $300 fine or 6 months im- 
prisonment in Idaho; $10 fine or 6 months im- 
prisonment in New Hampshire; $50 fine or 30 
days imprisonment in North Carolina; $200 fine 
or 30 days imprisonment in Oklahoma; $100 fine 
or 30 days imprisonment in South Carolina; 
$200 fine in Texas; $300 fine or 6 months im- 
prisonment in Utah; $100 fine or 6 months im- 
prisonment in Wyoming.* 

The Michigan Statute conferring jurisdiction 
upon justices of the peace to try and determine 
criminal cases is as follows: 


“Any justice of the peace shall have power 
to hold a court subject to the provisions here- 
inafter contained, to hear and determine 
charges for all offenses arising within his 
county punishable by fine not exceeding one 
hundred (100) dollars, or punishable by im- 
prisonment in the county jail not exceeding 
three (3) months, or punishable by both said 
fine and imprisonment; and any justice of the 
peace is empowered and authorized to perform 
all official acts and duties and to exercise juris- 
diction in criminal cases in any township or 
city situated in the county within which the 
justice of the peace was elected and qualified: 
Provided, That whenever in any criminal case, 
tried before any justice of the peace, the de- 
fendant shall be adjudged guilty and punish- 
ment by fine or imprisonment shall be imposed 
in excess of that allowed by law, the judgment 
shall not for that reason alone lie adjudged alto- 
gether void nor be wholly reversed and annulled, 
but the same shall be valid and effectual to the 
extent of the lawful penalty and shall be re- 
versed and annulled only in respect to the un- 
lawful excess.”®5 The same jurisdictional limits 
are imposed upon the competence of justices of 
the peace in fourth class cities in criminal ac- 
tions for the violation of city ordinances.® 


This has been the measure of the criminal 
jurisdiction of the justice of the peace in Mich- 
igan for a hundred years.87 

Whether the jurisdictional dividing line be- 
tween the inferior and superior courts, so long 
adhered to in Michigan, is the best that could 
be devised, is doubtless debatable. The theory 
of the statute appears to be that offenses in- 
volving fines not exceeding $100 or imprison- 
ment not exceeding 3 months are to be con- 
sidered of such minor social importance that 
the delay and expense of litigation in a superior 


85. Mich. C. L., 1929, Sec. 17426; Mich. Stats. Ann., 
Sec. 28.1192. 

86. Mich. C. L. 1929, Sec. 1943; Mich. Stats. Ann., 
Sec. 5.1738. 

87. See Mich. R. S. 1846, Ch. 94, Sec. 1. 
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court are not justified. The seriousness of the 
offense is definitely indicated by the extent of 
the fine or imprisonment attached to its com- 
mission, and in fixing the penalty the legisla- 
ture in effect designates the type of court which 
ought to deal with it. This is perhaps as good 
a method as any for apportioning jurisdiction 
between inferior and superior courts, since it 
enables the legislature to classify each offense 
when it fixes the penalty. The line drawn by 
the statute has evoked no general criticism, and 
so far as public opinion may change from time 
to time regarding the seriousness of any par- 
ticular offense, a corresponding change in re- 
gard to the court which is to deal with it will 
automatically follow from merely raising or 
lowering the penalty above or below the statu- 
tory dividing line. 

The jurisdiction of a county court system in 
the administration of the criminal laws of the 
state therefore presents no novel question. It 
should probably remain identical with that of 
the present justices of the peace. 

The further question arises as to how ordi- 
nance cases could be dealt with under a county 
court system, since the county court would in 
many cases eliminate the ordinary city justice. 
Obviously, such cases would have to be assigned 
to the county court. There would seem to be 
no constitutional objection in Michigan to con- 
ferring jurisdiction upon a county court to try 
and determine criminal] cases for violation of 
ordinances of cities located within the county. 
Thus, under the 4th Class Cities Act the local 
justice is given jurisdiction only of such ordi- 
nance cases as involve a fine of less than $100 or 
imprisonment for less than 3 months, while 
other ordinance cases go to the circuit court.®* 
This same division of ordinance cases might 
well be continued as between the county court 


88. Mich. C. L. 1929, Secs. 1942, 1943; Mich. Stats. 
Ann., Secs. 5.1737, 5.1738. 

89. Mich. C. L., 1929, Sec. 17194; Mich. Stats. Ann., 
Sec. 28.920. 
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and the circuit court. 

In all states minor courts are given jurisdic- 
tion to hold preliminary examinations of per- 
sons accused of committing offenses not cog- 
nizable by such courts. The Michigan statute, 
which is typical, is as follows: 


“Whenever complaint shall be made to any 
magistrate named in section one (1) of chap- 
ter four (4) of this act [justices of the peace 
being included among those named] that a 
criminal offense not cognizable by a justice of 
the peace has been committed, he shall examine 
on oath the complainant and any witnesses who 
may be produced by him.”®® “If it shall appear 
from such examination that any criminal of- 
fense not cognizable by a justice of the peace 
has been committed, the magistrate shall issue 
a warrant directed to the sheriff, chief of police, 
constable or any peace officer .. . commanding 
him forthwith to take the person accused of 
having committed such offense to bring him be- 
fore such magistrate... “If it shall appear 
to the magistrate upon the examination of the 
whole matter, either that no offense has been 
committed or that there is not probably cause 
for charging the defendant therewith, he shall 
discharge such defendant. If it shall appear 
to the magistrate upon the examination of the 
whole matter, that an offense not cognizable 
by a justice of the peace has been committed 
and there is probably cause for charging the 
defendant to appear before the circuit court of 
such county or any court having jurisdiction of 
said cause, for trial.” 


This function of the justice of the peace, of 
holding preliminary examinations in cases not 
within his jurisdiction to try and determine, 
could be readily performed by the judge or 
judges of any minor court. To confer such 
jurisdiction upon a county court would involve 
no complicating incidents, and it would enable 
the county court to fully take the place of the 
justice of the peace in performing this impor- 
tant duty. 


90. Mich. C. L. 1929, Sec. 17195; Mich. Stats. Ann., 
Sec. 28.921. 

91. Mich. C. L. 1929, Sec. 17205; Mich. Stats. Ann., 
Sec. 28.931. 


When the judge is permitted by law to charge only in a perfunctory manner, 
upon a few glittering generalities of the law, which is the case in most of our 
state courts, he becomes increasingly inefficient, for the sense of his respon- 
sibilities loses its keen edge, his mental powers atrophy and his jury retires for 
its deliberations in utter bewilderment.—George M. Hogan. 
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Internship for Lawyers 


DALE SOUTER 


In this provocative article Judge Souter advances a proposal which is not 


new, but which has made little headway in the legal profession. 


Every prac- 


ticing lawyer and judge has faced the problem here discussed. Readers are 
invited to send their comments to Judge Souter, with carbon copy to the editor 
for publication in a later issue of the JOURNAL. 


SOME TIME AGO I wrote to the president of 
the Michigan Judges’ Association, the follow- 
ing letter, also sending a copy thereof to the 
president of the Michigan State Bar: 

“After thirty years plus of law practice and 
about two years as a judge, an idea has de- 
veloped to the point where I am going to pass 
it on to you as a suggestion for future consid- 
eration, if worthy, by the committee of our As- 
sociation that is to work with a similar com- 
mittee of the State Bar, for the good of our 
profession. 

“It is my thought and suggestion that the 
length of time a young man is now required to 
spend in college and law school before he is ad- 
mitted to the bar, should be cut down at least 
one year, if not two, and this one or two years 
be spent as an ‘intern’ so to speak, with some 
established lawyer or law firm, with no exami- 
nations being given for admission to the bar 
until after the completion of such internship. 

“In my opinion it is unfair to the public, if 
not a misrepresentation, to admit these young 
men to the bar before they have had any ex- 
perience or spent any time in the practice of 
the law. 

“T look back over my own experience and now 
realize as never before, how absolutely helpless 
and incompetent I was on the day I was ad- 
mitted to practice law and represented myself 
to the public as being a lawyer. Fortunately, 
I went in with an older lawyer immediately and 
he was a very good instructor. 

“In making this suggestion, I also have in 
mind the thousands of young men who are now 
in the armed forces but who otherwise would 
be on their way through college and law school. 
In some way the time in college and law school 
should be cut down for them, but not to such 
extent that the public would be in effect short- 
changed. - I am not suggesting less instruction 
or education, to use such words in the broadest 
= but more practical instruction and educa- 
ion. 


“T have a son who was graduated from high 


The author is judge of the Seventeenth Judicial 
Circuit, Grand Rapids, Mich. 


school with honors, and was then immediately 
taken into the army and is still in South Ger- 
many. He now wants to be a lawyer. I feel 
quite certain that he can get all that is neces- 
sary out of college and law school in at least 
four years, and that two years in a law office 
would be far more beneficial than the same two 
years spent in the classroom.” 


The thoughts or suggestions contained in 
that letter sprang from my personal experience 
as a young lad just out of college and law school 
and admitted to the practice of the law, with all 
the rights, benefits, privileges, and, of course, 
the responsibilities, of a lawyer with a back- 
ground of many years of practice and experi- 
ence in our courts. 

The thoughts expressed in that letter also 
were stimulated by my observations as a judge. 
The letter, however, was not written until after 


I had discussed its subject matter with many, ~ 


many attorneys, both old and young, as a re- 
sult of which discussions I discovered that my 
suggestion of internship for lawyers had a one 
hundred per cent approval by those with whom 
I talked. 

It is my opinion that our colleges and law 
schools should provide the “basic training,” 
and that they are equipped to provide only basic 
training. Our colleges and law schools have 
attempted to teach “maneuvers”’—in other 
words, practice and procedure, but it is my firm 
conviction that they have fallen far short in 
their attempts to teach practice and procedure 
successfully. 

Practice and procedure can be learned ef- 
ficiently and effectively only by practice, and 
that practice must be out on the battle-ground 
and not in a classroom. This practice and pro- 
cedure can be learned only in active competition 


with other lawyers. It can not be learned in 
the classroom. 
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I mentioned the one hundred per cent ap- 
proval of my suggestion for internship. This 
approval did not go the entire distance in that 
some of the attorneys wére of the opinion that 
the time required to be spent in college and 
law school should not be reduced but that the 
period of internship should be merely added to 
the time now required to be spent in college 
and law school. There is plenty of. room for 
argument on that issue, but it is still my opin- 
ion that the time now required to be spent in 
college and law school could be cut back at least 
on year, and that year more profitably spent 
in an internship. 

It is my thought and suggestion that our law 
school graduates could be given a limited cer- 
tificate to practice law during their period of 
internship. During that period they should 
not be permitted to practice in our courts of 
record except as an associate or assistant. At 
the conclusion of their internship, they should 
be required to pass an examination which would 
establish their fitness and ability to be given 
all the rights, benefits and privileges which 
were accorded to me, a young man who had 
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never prepared a case for trial or spent a day 
in a courtroom, not even a justice court. 

The program of internship should be worked 
out and set up by our integrated bar, and car- 
ried on by the local bar associations throughout 
the state. During that period of internship, 
the young graduates should also be taught the 
ethics of the profession as well as the high de- 
gree of honesty and integrity which should be 
adhered to by each member of our profession. 
As a part of the final examination, this subject 
of ethics should be covered as a very important 
part of such examination. 

The thought back of the foregoing proposals 
is not only for the improving of the public 
standing of our profession, but first and fore- 
most, for the protection of the public interests. 
In my opinion, an internship for the legal pro- 
fession is as necessary today as an internship 
for the medical profession. Young men and 
women just out of law schoo] are lawyers in 
name only. Let us have a system in and by 
which they will be lawyers in fact as well as 
in name, before they are permitted to hold 
themselves forth to the public as lawyers. 





The Reader’s Viewpoint 


Venue of Damage Suits 
To the Editor: 

I have read with interest the article “Inter- 
state Commerce in Damage Suits” in the Feb- 
ruary JOURNAL. [29 J. Am. Jud. Soc. 135]. 
There is one statement on which I wish to com- 
ment. At the bottom of page 139 it is said: 
“Venue at the residence of the plaintiff or 
where the cause of action arose should be en- 
tirely adequate ...” I think that to be of 
much help, the words “at the time of the oc- 
currence” should follow “plaintiff,” being the 
seventh word in the sentence. 

Residence is so largely a matter of intention 
that a California plaintiff who wished to sue 
in Chicago would merely move there, claim 
Chicago as his residence and then bring suit, 
and the defendant couldn’t do much about it. 
Most of the imported cases of employees now 
brought in Chicago would still be maintainable 


there unless there be some such restriction as 
suggested. 


JOHN H. LATHROP 
Kansas City, Mo. 


Another Suggestion 
To the Editor: 

I was very much interested in reading your 
article “Interstate Commerce in Damage Suits.” 
In addition to the methods suggested by which 
a state may combat the evil discussed, the case 
of Spoo, Admz v. Rock Island R. Co., 191 Iowa 
1134 (1921) suggests another method which 
may be employed in an action for damages for 
death under the Federal Employers’ Liability 
Act. In that case, the Supreme Court of Iowa 
held that the Iowa probate court which ap- 
pointed the administrator— 


“__has power to direct its own administrator 
to dismiss an action instituted by the adminis- 
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trator in the courts of a foreign state against 
a defendant subject to personal service in this 
state for persona] injury inflicted in this state 
on the deceased, even though said action is au- 
thorized by the Federal Employers’ Liability 
Act to be brought in the courts of said foreign 
state.” 

I have had occasion to use this method sev- 
eral times. Although there has not been, to my 
knowledge, any further decision by the Supreme 
Court, I have succeeded in obtaining orders in 
probate directing the dismissal of such cases; 
and in several instances where the administra- 
tor or executor refused to obey, I have had 
such executor or administrator removed. 

J. C. PRYOR 
Burlington, Iowa 


———_ 6 a 


Prior Judicial Experience 
To the Editor: 

I have lately read with interest the editorial 
in the JOURNAL “Thoughts on Federal Judicial 
Appointments.” [29 J. Am. Jud. Soc. 100, Dec., 
1945]. Reinforcing the views expressed in the 
editorial as to the desirability of promoting 
federal judges, I thought I would write you this 
incident. 

Several years ago I had a very pleasant con- 
versation with Justice Day, whom you will re- 
call as formerly a distinguished member of the 
Supreme Court. We got to talking about Jus- 
tice Lurton, who had recently died. The latter 
had been very kind to me when I was a young 
sprout in Nashville, and Justice Day had served 
with him both on the Supreme Court and on 
the Circuit Court of Appeals for the Sixth 
Circuit. 

Justice Day told me that ordinarily a new ap- 
pointee to the Supreme Bench was of little help 
to his colleagues; that it took a new man some 
time to get the hang of things and to render 
any assistance of value. On the contrary, Jus- 
tice Day remarked, by reason of his previous 
judicial service and familiarity with federal 
practice, Justice Lurton took a full part in the 
deliberations and work of the Supreme Court 
from the day of his induction. Justice Lurton 
had previously been a chancellor and a member 
of the Supreme Court of Tennessee, and for 
about fifteen years one of the judges of the 
Sixth Federal Circuit. His health failed him 
and he died a few years after his appointment 
to the Supreme Court. During his rather brief 
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service, however, I think everyone will agree 
that few, if any, members of that Court made 
a more valuable contribution to its jurisprud- 
ence. 


GRAFTON GREEN. 
Nashville, Tenn. 


—————q@ne oo —____ 


Federal Judicial Salary Differentials 
To the Editor: 

I am one of the many lawyers who feel that 
federal judges’ salaries should be materially 
increased. But it seems to me that the basis 
on which district judges, at least, should be paid 
must be much more realistically approached. 
Unless that is done, I think that the Congress 
will hesitate to raise judicial salaries horizont- 
ally. 

There is no logic or fairness in the present 
method whereby a district judge presiding over 
a populous and busy district receives the same 
salary as one who sits in a remote rural place 
where only a small amount of judicial business 
is disposed of in any year. It is equally unfair 
to expect really good lawyers in, say, New York 
City, to work for the same salary as a judge in 
some small rural district in a meagerly popu- 
lated area. 

It would be comparatively simple to enact a 
salary statute based upon population or some 
other sensible formula by which salaries would 
be graduated according to the conditions under 
which the district judges work. Starting with 
a minimum of $10,000, the salary could be 
graded upwards to $15,000 or $18,000, depend- 
ing on the circumstances. 

I feel that such an arrangement not only 
would be equitable but would also eliminate 
much of the opposition in the Congress and 
would appeal to the sense of fairness of the 
public at large. The Hobbs-Wagner bill ought 
to be amended accordingly. 


DAVID DIAMOND. 
Buffalo, N. Y. 


—— PO 


An Unconstitutional Court Rule 
To the Editor: 

Since there is no right of appeal from state 
court decisions for denial of equal protection 
or due process of law, a writ of certiorari is the 
only relief possible for an aggrieved party. This 
writ, according to United States Supreme 
Court rule, is “not a matter of right, but of 
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sound judicial discretion, and will be granted have no discretion whatever when the applica- 
only where there are special and important tion presents an apparent violation of the Four- 


reasons therefor.” teenth amendment in that respect. I believe 
Use of discretion to deny certiorari amounts the above rule, so applied, is unconstitutional. 
in many cases to denial of due process and JuLIus T. LONG 


equal protection of the laws. The Court should Shreveport, La. 





Survey of State Bar Associations 
























































Employees Salaries 
State Org. Mem- Dues Periodical | Page | Pages| Paid | Ann. Editor 
Sec. | Others Sec. Others Size Adv. | Rep. 
renee EEE I FSR SOS ees eer) eeereen Ceres Quart.  focccccfeccoes WEB focccccloccvcccces 
er I 2 er ee eee rer ere ee ee ee err rere Tree rT ry 
Arkansas*........... Vv 600 2... BE a ree ee errs Nome = occ ccckeccccclescces Yes (Se 
OO Se I 10,000 10.00 | 8FE | 16F 4P 7,500 2,100 | Bi-Mo 6x9 120 | Yes | No itor 
ee. eee Vv 1,408 See = Beascéeweh | WP Biensecae Monthly | 6x9 ee Bee Bessase 
Connecticut......... y 880 5.00 | P beeen 200 | Quar. 6x9 100 | Yes | No Editor 
Se ee Pee ee eee See eee See ee ee ee ee eee 
District of Columbia Vv 1,700 | 18.00 | P PIP | | BD I. oes Monthly | 6x9 Yes | No | Editor 
| RE Vv 1,500 5.00 | P Be Usccccous 10-Mo. 7x10 32 | Yes | No 
alg ik ohieleeach ” Sisscenod a ee aa eee; ee See Ok Pr Serer 
STE ee Vv 5.00 | P Se aye eee VES EES a 5 ree 
BIB occ cecceseeces I 425 10.00 | P 1,500 eee ee ee Se ee 
Illinois.............. Vv 6,500 5.00 | FE 4F 1P 4,500 1,575 | 10-Mo 6x9 48 | Yes No 
IN iri. 5:00 Stk oo w Evoanaad oF Lo 2 or f  } Sere uar. 7x10 2h 3 are Law Sch 
| RSS REE Vv 2,100 6.00 | FE 1F 1P 3,600 1,800 onthly | 9x12 10 | Yes | Yes 
ee Vv 1 5.00 | P 165 uar. 7x10 120 | Yes |......] Editor 
Kentucky........... I OR ee rer. Seerrees Sererren: sree rs war. 6x9 100 | Yes |...... Editor 
eS ere I 5 ee ee ee ee See Serr Ree eee See eee eer 
Ns Saw bie oak de , ae TS Se ae eee See See Sree Ses Pe eee eer eer T ee 
NR 6 0.66400400 a eS ee Se ere Sere eee Seer Sr ee eee ere eee 
ey Vv 1, 5.00 | P F ers 1,560 | Quar. 6x9 100 | No No Sec. 
Dixie hiaee-pinaia I 5,825 5.00 | FE 4F 6,000 2,400 | 9-Mo 7x10 60 | Yes | No 
TENE: Vv 1, 7 .00*| FE 2F seeeeeee| 1,500 | Monthly | 6x9 et Bee Eeacevs 4% 
ib cengaee I 1,450 5.00 | P ee Sere See 7x10 200 | Yes | Yes | Law Sch 
Ta obied ahi I 6,000 5.00,| FE 1F 1P 6,500 1,800 | 10-Mo 9x12 16 | Yes | No Ex. Dir 
cage aawiie ded Vv 350 3.00 EPR See Seen Gb Pre Tee a ae Seer 
pC I 1,928 Ss | has eee Seer EM uar. 7x10 ft Sa Editor 
Nevada..... pete ens I 306 7.00 | P P Ot Bedeseana ar. 6x9 40 | Yes | Yes | Editor 
New Hampshire...... Vv 225 5.00 | P P 300 100 SE Evcstisbivecedivecten note 
New Jersey.......... Vv 1,600 7.50 | P F 2,000 Ek a ee eee: eee Yes Go.) 
New Mexico......... I 400 5.00 | P F 600 1,440 | Monthly | 6x9 4| No Yes ito 
New York........... Vv BBD | 1O.GD J... or cfoccccccchecsccccc|oscccces Bi-Mo. 6x9 48 | Yes | Yes | Editor 
North Carolina.......} I 2,408 - | ot Ree Seer Eo 7x10 120 | No |...... Lew Sch 
North Dakota....... I 4 a ES SO Seer Seer onthly | 7x10 i: oe Edi 
GED, cocrcccccesesce Vv 4,903 8.00 | FE IP SP fo. ccccee 1,800 | Weekly 6x9 @ i FOP fevccce Sec. 
eee I 3,335 Pf ot 2 =a Se Spor Weekly a eee , “ear Editor 
ais sbi s kein I 1,308 i? (77 Gee Seer Seer cS | =e Law Sch 
oo a ewe : 3,800 ! 16. = Serr eee Quar. 6x9 100 | Yes | Yes | Sec. 
ode Island........ , a eee SS re ree MONO — fn ccccfocccccdocccccfoccescsocsococcce 
South Carolina....... ) ae errr BID Bac cciclogeescecheoscagechsncsegeeleg6eeeescolescessloeseeshepeccdindss sepegos Lenveee 
South Dakota........ I 750 5.00 | P P 100 420 uar. 6x9 cj) Se Editor 
PERROEEED. « csccccces Vv 1,100 Saeee t8. .. feedssves 960 r. 7x10 ite 2 Law Sch 
i ictteneriressen I 9,000 4.00 | FE 2F 1P 6,000 1,800 | 10-Mo. 7x10 36 es No Sec. 
Se I 9 TD 0s 62sishiccssvecbiesvecemasetius Bi-Mo. fh 2 er Editor 
J. Vv 325 cS 7) ee eee ae Beara  8 «6 Liesepeleoseedivecnas Yes | Sec. 
Ges«dneetsée's I 2,500 3.50 | F P 4,800 1,150 ee §©§=«- eacsatiecnerabesvase es | Sec. 
. Sa aeperees Vv 1,139 5.00 oc 5 a ee Sees eae Yes | Sec. 
ashington,......... I ’ 6.00 | FE | 2F 3,600 | 2,100 | Quar. 7x10 48 | Yes | No | Law Sch 
West Virginia*....... Vv BPG 8 ivessscoel ‘GaP Besangase uar. 7x10 8 ° Yes 
Wisconsin*.......... Vv 2,100 3.00 | P 1,800 600 | Quar. 6 Yes | Yes | Sec 
I ace eeicencs I — lh Oe ae Sere rr Seer See Se Prrer Ti”. Bixcnncaeee 





NOTES: I—integrated. V—voluntary. P—part time. F—full time. FE—full-time executive secretary. In associations having both 
secretary and executive secretary, only the latter is here counted. “Wisconsin and West Virginia are listed among the voluntary bar organiza- 
tions although integration statutes have been passed in both states, because the integrated organizations are not yet completed and the volun- 
ay associations are still functioning. Arkanas figures are for the Voluntary Bar Association of Arkansas. 

n addition to the publications listed, attention should be called to loose leaf services to members furnished , 4 the Colorado and Connecticut 
associations, the Minnesota Law Review, in the publication of which the Minnesota association nerticipates, the Lawyer Service Letter of the 
New York association, and the advance sheet service of the Ohio and Oklahoma associations. The New Hampshire association publishes a 
biennial report, edited by the secretary. ’ . aan ; ix: 

Most of this data was compiled by Charles B. Stephens, chairman, Section of Bar Activities, American Bar Association, from members of 
the Conference of Association Secretaries of that Section. It has been supplemented by certain information ppoweuey compiled by Wm. J. 
Park, Secretary, State Bar of Texas, and some items from miscellaneous sources. None of the tables are complete, and blank spaces have no 
other meaning than lack of information. Corrections and additions will undoubtedly be received after this is blished, and readers using it 
* pmte purposes in future months or years should refer to the next succeeding issues (June and August, 1946, Vol. 30, Nos. 1 and 2) to 

nd them. 
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The Literature of Judicial Administration 


For Veterans and Others 
Annual Survey of American Law. New York 
University School of Law. 1942 volume, pp. 
Ixiii and 994; 1943 volume, pp. lvii and 962. 
Cloth, $5.00 per volume; $17.50 for first four 
volumes ordered together. 


In 1942, 76,362 pages of court decisions and 
8,939 pages of statutes were published. Even 
these huge figures are almost insignificant in 
the total mass of legal literature published 
every year. “It becomes manifest,” says Dean 
Arthur T. Vanderbilt, “that it is beyond the 
capacity of the most devoted student of the 
law to read, much less digest and absorb, all 
of the legal literature that is being made avail- 
able to him currently.” 


The foregoing is from the foreword to the 
first volume of the Annual Survey of American 
Law—a series just initiated by New York Uni- 
versity School of Law, designed to aid both 
lawyers and laymen in keeping abreast of cur- 
rent developments in the law. 

The first volume, for 1942, consists of what 
is really a closely-integrated series of mono- 
graphs reviewing the year’s developments in 


forty-six separate fields, grouped under five 
great headings: 1. Public law in general; 2. 
Public law—social, business and labor regula- 
tion; 3. Private law; 4. Adjective law; and 
5. Legal philosophy, history and reform. The 
second volume has already appeared, and those 
for 1944 and 1945 are expected to be out in a 
few months. 


“Notwithstanding the limitations of wartime 
facilities,” says the foreword, “and the re- 
sultant delay in publication, it was thought 
desirable to begin with the year 1942. Pearl 
Harbor marked as definite a transition in 
American life as the Declaration of Independ- 
ence or the election of Abraham Lincoln. The 
year 1942 thus became a convenient starting 
point for comparing the old era and the new. 
Furthermore, the volumes covering the war 
period should be of especial value to the many 
returning lawyers and law students whose legal 
careers have been interrupted by military serv- 
ice. The hope is entertained that the Survey 
may also be of service to the specialist who 
feels the necessity of keeping in touch with the 
broader fields of the law, as well as to the 
editor, the statesman and the publicist, all of 
whom frequently have occasion to inquire as 
to the state of the law.” 





Index to Volume 29 


An index of the first twenty volumes has been printed separately and is 


available upon request. 


Index to Volumes 21 through 27 was published in 


27 :188-200, April, 1944, and to Volume 28 in 28:191-2, April, 1945. Extra copies 
of these issues are available upon request. A small quantity of binders left over 
from pre-war stock may be purchased at one dollar each, postpaid. These are 
good quality, cloth-covered binders with metal strips, light brown with gold 


lettering, and are large enough to hold four volumes. 


When they are sold out, 


new binders of the same description now on order will be available at $1.50 each, 


postpaid. 
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